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Navigating  through  ADA,  FMLA, 
and  Workers'  Comp 

by  Cary  M.  Grant 


Joe,  a  maintenance  worker  for  the  county  school  system, 
falls  while  trying  to  repair  a  leaking  gutter,  seriously  injur- 
ing his  back.  He  and  his  employer  immediately  face  com- 
plex questions:  they  must  sort  out  his  rights  under  both 
state  and  federal  laws.  How  much  time  off  is  he  due?  What 
pay  and  benefits  is  he  to  receive  during  that  time?  What 
kinds  of  medical  certification  may  the  employer  require? 
Who  gets  to  pick  the  doctor?  What  rights  does  the  worker 
have  when  he  is  well  enough  to  go  back  to  work? 

Together  the  employee  and  the  employer  must 
navigate  a  legal  Bermuda  Triangle  bounded  by  the  North 
Carolina  Workers'  Compensation  Act  (called  "workers' 
comp"  in  this  article),1  the  federal  Americans  with  Dis- 
abilities Act  (ADA),2  and  the  federal  Family  and  Medical 
Leave  Act  (FMLA).3  Each  of  these  laws  is  complex  in  its 
own  right.  When  they  all  apply  to  one  particular  case, 
however,  they  pose  significant  challenges  to  navigation.4 


The  author  is  an  Institute  of  Government  faculty  member  whose 
specialties  include  employment  law  and  workers'  compensation.  This  ar- 
ticle is  reprinted  with  minor  revisions,  from  Popular  Government  61  (Fall 
1995). 

1.  N.C.  Gen.  Stat.  §§  97-1,  -101.  Hereinafter  the  General  Statutes 
will  be  cited  as  G.S. 

2.  42  U.S.C.A.  §§  12101-12213  (1995). 

3.  29  U.S.C.A.  §§  2601-2654  (1995).  The  FMLA  provides  special 
rules  for  public  school  employees  (i.e.,  "instructional  employees" — defined 
as  employees  whose  principal  function  is  to  teach  and  instruct  students  in  a 
class,  a  small  group,  or  in  an  individual  setting).  These  rules  primarily  deal 
with  the  taking  of  intermittent  leave,  taking  leave  on  a  reduced  schedule, 
and  taking  leave  near  the  end  of  an  academic  term.  As  the  rules  do  not  ap- 
pear to  raise  significant  overlap  issues  with  the  other  laws,  they  will  not  be 
discussed  further  here. 

4.  The  U.S.  Department  of  Labor,  the  agency  responsible  for  en- 
forcing the  FMLA,  provided  recent  guidance  on  many  of  the  unanswered 
questions  regarding  the  interplay  of  the  ADA,  FMLA,  and  workers'  comp 
laws  in  its  FMLA  Final  Rules  adopted  to  implement  the  act  and  made  effec- 


The  three  statutes  have  distinct  purposes.  Workers' 
comp  was  created  to  provide  prompt,  sure,  and  reason- 
able income  and  benefits  on  a  no-fault  basis  to  people 
injured  on  the  job.  The  ADA  was  designed  to  prevent 
employment  discrimination  against  qualified  individu- 
als with  disabilities.  And  the  FMLA  was  passed  to  pro- 
tect the  employment  of  workers  who  must  take  time  off 
to  care  for  their  own  medical  needs  or  the  needs  of  fam- 
ily members. 

Despite  their  distinct  purposes,  all  three  laws  can 
apply  simultaneously.  This  happens  when  an  employee 
suffers  an  on-the-job  injury  covered  by  workers'  comp 
and  because  of  that  injury  qualifies  as  both  a  disabled 
individual  protected  by  the  ADA  and  an  individual  with 
a  serious  health  condition  as  defined  in  the  FMLA.  Em- 
ployers risk  running  afoul  of  one  or  more  of  these  laws 
unless  they  carefully  evaluate  each  when  dealing  with  an 
employee  who  has  been  injured  on  the  job.5  This  article 
focuses  on  the  interplay  of  the  employment  obligations 
under  the  ADA,  the  FMLA,  and  workers'  comp. 


tive  April  6,  1995.  See  FMLA  Final  Rules  published  in  the  Federal  Register, 
60  Fed.  Reg.  2180-2279  ( 1995)  (to  be  codified  and  replace  the  FMLA  In- 
terim Rules  at  29  C.F.R.  pt.  825).  (Hereinafter  the  Code  of  Federal  Regula- 
tions citation—  C.F.R.— will  be  used  to  cite  the  Final  Rules.) 

5.  In  cases  involving  employee  work-related  injuries  and  non-work- 
related  medical  conditions,  North  Carolina  public  school  employers  also 
must  consider  and  evaluate  possible  legal  obligations  under  three  other 
sources  of  state  law — the  workplace  safety  and  health  program  require- 
ments under  the  North  Carolina  Occupational  Safety  and  Health  Act,  estab- 
lished at  G.S.  95-148  (additional  requirements  are  found  at  G.S.  95,  Art. 
22);  the  disability  leave  entitlements  available  under  the  Teacher  and  State 
Employees'  Retirement  System  (TSERS),  established  at  G.S.  135,  Art.  1  (ap- 
plicable to  covered  community  college  and  state  employees);  and  lastly, 
their  own  personnel  leave  policies. 
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Overview  of  the  Law 


ADA 

Congress  passed  the  ADA  in  1990  to  prohibit  dis- 
crimination against  physically  and  mentally  disabled  in- 
dividuals. Its  employment  provisions  apply  to  job 
application  procedures,  hiring,  advancement,  discharge, 
compensation,  training,  and  all  other  terms,  conditions, 
and  privileges  of  employment.  6  The  ADA  goes  further 
than  other  federal  employment  discrimination  laws — 
those  prohibiting  discrimination  on  account  of  race, 
sex,  and  age — by  requiring  that  employers  take  affirma- 
tive measures  in  favor  of  persons  with  disabilities  be- 
yond those  required  for  people  in  other  protected 
classifications.  Under  the  ADA,  an  employer  must  pro- 
vide reasonable  accommodations  necessary  to  enable  a 
qualified  applicant  or  employee  with  a  disability  to  per- 
form the  essential  functions  of  the  job.7 

The  ADA  is  having  a  tremendous  impact  on  the 
workplace.  The  Equal  Employment  Opportunity  Com- 
mission (EEOC)  reported  receiving  nearly  30,000  ADA 
charges  between  July  26,  1992,  and  June  30,  1994.8  More 
than  half  of  these  charges  were  filed  by  employees  (as  op- 
posed to  applicants).  Back  impairments  were  the  most 
frequently  cited  disability,  followed  by  neurological  im- 
pairments, and  emotional  or  psychiatric  impairments. 
Discriminatory  discharge  was  the  most  cited  basis  for 
discrimination,  accounting  for  about  half  of  the  ADA 
charges.  Failure  to  provide  reasonable  accommodation 
was  noted  in  25  percent  of  the  charges,  hiring  violations 


6.  42  U.S.C.A.  §  12112  (1995);  the  ADA's  employment  provisions 
contained  in  Title  I  of  the  act  became  effective  for  all  public-  and  private- 
sector  employers  with  fifteen  or  more  employees  as  of  July  26,  1994.  29 
C.F.R.  §  1630.2(e)  (1995). 

7.  This  statement  refers  to  several  legal  concepts  (e.g.,  "reasonable 
accommodations,"  "qualified  individual  with  a  disability,"  and  "essential 
functions" )  that  are  key  components  of  the  ADA's  employment  provisions. 
These  concepts  are  examined  in  more  detail  later  in  comparison  with  the 
requirements  of  the  FMLA  and  the  workers'  comp  statute.  The  Equal  Em- 
ployment Opportunity  Commission  (EEOC),  the  federal  agency  charged 
with  enforcing  the  ADA,  has  issued  implementing  regulations,  "EEOC 
Regs"  [29  C.F.R.  pt.  1630  (1995)],  together  with  an  extensive  "Interpretive 
Guidance"  (published  as  an  Appendix  to  the  regulations — 29  C.F.R.  pt. 
1630  app.  ( 1995))  defining  these  terms.  The  commission  has  also  issued  a 
Technical  Assistance  Manual  on  the  Employment  Provisions  (Title  I)  of  the 
Americans  with  Disabilities  Act  that  provides  additional  guidance  on  the  le- 
gal requirements  set  forth  in  the  ADA  and  its  regulations.  [Hereinafter  that 
manual  will  be  referred  to  as  EEOC  Tech.  Assist.  Manual  This  document  is 
published  by  the  Bureau  of  National  Affairs,  Inc.  (BNA),  a  private  concern 
that  publishes  comprehensive  legal  guides  to  state  and  federal  fair  employ- 
ment practice  laws,  including  a  full  text  of  statutes  and  administrative  regu- 
lations. BNA's  telephone  number  is  800-372-1033.] 

8.  See  "EEOC  Charges  on  ADA  Violations  Mounting  Rapidly,  Offi- 
cial Says,"  Daily  Labor  Report  (BNA)  (Nov.  17,  1993):  220  dl3;  "Disabilities 


were  alleged  in  1 1  percent  of  the  charges,  and  harass- 
ment claims  were  cited  in  10  percent  of  the  charges. 

FMLA 

Congress  passed  the  FMLA  in  1993  to  establish 
minimum  labor  standards  to  address  employee  family 
and  medical  leave  needs.  The  FMLA  requires  covered 
employers  to  provide  eligible  employees  with  up  to 
twelve  weeks  of  unpaid  leave  per  year  for  any  of  the  fol- 
lowing reasons: 

the  birth  of  a  son  or  daughter  (applies  to  father 
and  mother)  and  the  care  of  such  son  or 
daughter; 

the  placement  of  a  child  with  the  employee  for 
adoption  or  foster  care; 

the  care  of  a  spouse,  or  a  son,  daughter,  or  par- 
ent, if  such  spouse,  son,  daughter,  or  parent 
has  a  serious  health  condition; 
a  serious  health  condition  that  makes  the  em- 
ployee unable  to  do  his  or  her  job.9 

An  employee  on  FMLA  leave  cannot  lose  any  benefit 
that  accrued  before  the  start  of  the  leave,  and  the  em- 
ployer must  maintain  the  employee's  group  health  cov- 
erage, just  as  though  the  employee  had  continued  to 
work.10  At  the  end  of  an  FMLA  leave  period,  the  em- 
ployee must  be  returned  to  his  or  her  original  position 
or  to  an  equivalent  position  with  equivalent  pay,  ben- 
efits, and  other  terms  and  conditions.11 

Workers'  Comp 

Workers'  compensation  laws  were  among  the  ear- 
liest employee  rights  and  protection  laws  enacted  in  the 
twentieth  century.  New  York  enacted  the  first  statute  in 
1910,  more  than  fifty  years  before  Congress  adopted  the 
ADA  and  the  FMLA.The  North  Carolina  General  As- 
sembly adopted  this  state's  first  workers'  comp  statute 
in  1929,  modeling  its  version  on  New  York's  law.  The 
law  does  not  seek  to  cover  all  employee  health  problems 
but  instead  limits  benefits  to  personal  injuries  or  dis- 
eases "arising  by  accident  out  of  and  in  the  course  of 
employment."12  That  is,  an  injury  must  be  accidental 
and  it  must  be  work-related  to  be  compensable. 


Act:  Greater  Activism,  Awareness  Mark  ADA  as  Law  Extends  to  Small  Em- 
ployers," Daily  Labor  Report  (BNA)  duly  26,  1994):  141  d24  . 
9.  29  U.S.C.A.  §  2612(a)(l)(A)-(D)  (1995). 

10.  29  U.S.C.A.  §  2614(a)(2)  and  (c)(1)  (1995). 

1 1.  29  U.S.C.A.  §  2614(a)(  1  )(A)  and  (B)  (1995). 

12.  G.S.  97-2(6);  Hicks  v.  Guilford  County,  267  N.C.  364,  366,  148 
S.E.2d  240,  242  ( 1966);  Rorie  v.  Holly  Farms  Poultry  Co.,  306  N.C.  706, 
709,  295  S.E.2d  458,  461  (1982). 
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The  Three  Laws  Usually 
I    Will  Not  Apply  Simultaneously 

It  is  by  no  means  a  given  that  an  employee's 
medical  problem  will  be  covered  by  all  three  statutes. 
It  is  only  in  a  limited  set  of  circumstances  that  all  three 
laws  apply  at  the  same  time.  The  three  do  not  apply  to 
all  employers  equally,  do  not  cover  the  same  set  of  em- 
ployees, and  do  not  cover  the  same  range  of  medical 
conditions. 

Differences  in  Employers  Covered 

The  number  of  employees  working  for  a  particular 
employer  is  one  factor  in  determining  which  law  applies 
to  the  employer.  The  ADA  is  applicable  to  public-  and 
private-sector  employers  with  fifteen  or  more  employ- 
ees, including  part-time  employees,  who  work  for 
twenty  or  more  calendar  weeks  in  the  current  or  pre- 
ceding calendar  year.13  The  FMLA's  coverage  of  private 
employers  is  more  limited  than  the  ADA's:  it  applies 
only  to  such  employers  with  fifty  or  more  employees 
who  work  for  at  least  twenty  weeks  a  year.l4The  FMLA's 
regulations  state  that  the  act  applies  to  all  "public  agen- 
\  cies"  (this  includes  all  state,  county,  or  local  govern- 
ments and  educational  agencies).  However,  a  public 
school  employee  must  meet  all  the  eligibility  require- 
ments to  be  accorded  FMLA  rights,  including  the  re- 
quirement that  he  or  she  work  for  an  employer  who 
employs  fifty  or  more  workers  within  seventy-five  miles 
of  the  worksite.15  Thus  if  a  school  system  had  fewer  than 
50  employees,  it  would  not  be  subject  to  the  FMLA's  re- 
quirements. The  workers'  comp  law  applies  to  all  state 
and  local  government  employers  (including  public 
school  employees)  in  North  Carolina  and  to  private  em- 
ployers with  three  or  more  employees. 

Differences  in  Individuals  Covered 

The  three  laws  all  have  different  criteria  for 
whether  an  individual  is  covered.  The  ADA  applies  to 
every  employee  (full-  or  part-time)  of  a  covered  em- 
ployer and  also  to  applicants  who  meet  the  definition 


13.  1 1  ( >t  Tech.  Assist.  Manual,  S-3.  I  his  minimum  size  requisite  ap- 
plies onl)  i"  I  itle  I's  provisions.  State  and  local  governments,  regardless  of 
si/c,  have  been  covered  by  the  employment  nondiscrimination  require- 
ments under  Title  II  of  the  ADA  since  1992.  42  U.S.C.A.  §12132  (1995); 
//<><  Tech  issist  Manual  S-3,  pt.  I.  Title  II  is  enforced  by  the  U.S.  Depart- 
ment of  Justice.  The  requirements  of  Title  II  are  beyond  the  scope  of  this 

14.  29  U.S.C.A.§  2611(4)  (1995). 

15.  29  C.F.R.  §  825.108(d)  (1995). 


of  a  "qualified  individual  with  a  disability.""1  The 
FMLA  does  not  apply  to  applicants  and  covers  only 
those  employees,  including  part-timers,  who  have 
worked  for  the  employer  for  one  year,  who  have 
worked  at  least  7,250  hours  during  that  year,  and  who 
work  for  an  employer  who  employs  fifty  or  more  work- 
ers within  seventy-five  miles  of  the  worksite.17  Like  the 
FMLA,  workers'  comp  covers  only  full-  or  part-time 
employees  (not  applicants)  but  without  regard  to  their 
length  of  service.18 

Differences  in  Medical  Situations  Covered 

The  three  laws  also  define  their  key  words  differ- 
ently. The  ADA  and  workers'  comp  apply  to  an  indi- 
vidual with  a  "disability."  The  FMLA  applies  to  an 
individual  with  a  "serious  health  condition."  The  work- 
ers' comp  law  defines  "disability"  differently  from  how 
the  ADA  does,  and  both  these  laws'  definitions  differ 
from  the  FMLA's  definition  of  "serious  health  condi- 
tion." These  differences  require  a  closer  look. 

Workers'  comp  disability.  The  workers'  comp  law 
requires  that  an  employee  have  a  work-related  injury  or 
occupational  disease  that  results  in  disability.19  It  de- 
fines disability  as  "incapacity  because  of  injury  [on-the- 
job]  to  earn  the  same  wages  that  the  employee  was 
receiving  at  the  time  of  the  injury  in  the  same  or  any 
other  employment."-0  This  concept  of  disability  is  tied 
more  to  an  employee's  post-injury  earning  capacity 
than  to  his  or  her  actual  physical  disablement.  Gener- 
ally, if  an  employee  is  unable  to  earn  his  or  her  normal 
wages  because  of  a  work-related  accidental  injury  or  an 
occupational  disease,  that  employee  is  eligible  for  work- 
ers' comp  benefits.21 

Under  the  workers'  comp  disability  criteria,  an  em- 
ployee's disability  can  be  total  (that  is,  the  employee  is 


16.  EEOC  Tech.  Assist  Manual.  S-3,  pt.  1-2  ( 1995). 

17.  29  U.S.C.A.  §  261 1(2)  (  1995);  29  C.F.R.  §  825.110(a)  (1995). 

18.  G.S.  97-2(2). 

19.  G.S.  97-2(6). 

20.  G.S.  97-2(9). 

21.  Hilliard  v.  Apex  Cabinet  Co.,  305  N.C.  593,  290  S.E.2d  682 
(1982).  North  Carolina  courts  apply  the  presumption  that  an  injured 
employee's  disability  and  eligibility  for  benefits  end  when  he  or  she  returns 
to  work.  See  Ashely  v.  Rent-A-Car  Co.,  271  N.C.  76,  155  S.E.2d  755  (1967). 
This  presumption  will  not  apply,  however,  to  cases  where  an  employee  is 
properly  determined  to  have  a  "permanent,  partial,  or  total  disability"  (as 
defined  under  the  workers'  comp  statute).  In  such  cases,  evidence  that  the 
employee  has  resumed  (or  has  refused  an  opportunity  to  so  resume)  earn- 
ing Ins  or  her  pre-injury  wages  is  not  conclusive  on  the  issue  of  disability 
and  the  employer  cannot  avoid  a  finding  of  continuing  disability  or  dimin- 
ished capacity  to  earn  by  placing  the  employee  in  a  special  (i.e.,  "make- 
work")  position  not  available  generally  in  the  market,  though  paying  the 
same  wages  the  employee  was  receiving  prior  to  the  injury.  See,  e.g.,  People 
(   ConeMills'  orp.,316N.i  .  426,  342  S.E.2d  798  (1986). 
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unable  to  earn  any  wages)  or  partial  (that  is,  he  or  she  is 
able  to  perform  some  duties — light  or  part-time  work, 
for  example — at  a  reduced  wage).  Similarly,  the  disability 
can  be  temporary  or  permanent.  Workers'  comp  takes 
into  account  both  the  extent  and  duration  of  the  disabil- 
ity. There  are  four  types  of  conditions  for  which  an  em- 
ployee might  receive  compensation:  "temporary  total 
disability,"  "temporary  partial  disability,"  "permanent 
total  disability,"  and  "permanent  partial  disability."22 

ADA  disability.  The  ADA  defines  "disability"  to  cover 
three  situations.  An  individual  is  disabled  if  he  or  she 

has  a  physical  or  mental  impairment  that  sub- 
stantially limits  one  or  more  life  activities;  or 
has  a  record  of  such  an  impairment;  or 
is  regarded  as  having  such  an  impairment.23 

The  EEOC  has  defined  "physical  or  mental  impair- 
ment" to  include  any  physiological  disorder,  condition, 
cosmetic  disfigurement,  or  anatomical  loss  affecting  one 
or  more  of  a  number  of  body  systems,  or  a  mental  or 
psychological  disorder.24  Specifically  excluded  are  envi- 
ronmental, cultural,  and  economic  disadvantages,  as 
well  as  pregnancy,  physical  characteristics,  common  per- 
sonality traits,  and  normal  deviations  in  height,  weight, 
or  strength.25  To  be  covered,  the  physical  or  mental  im- 
pairment must  "substantially  limit  one  or  more  major 
life  activities."  A  person  is  substantially  limited  if  a  physi- 
cal or  mental  impairment  prevents  him  or  her  from  per- 
forming a  major  life  activity  that  the  average  person  in 
the  general  population  can  perform  with  little  or  no  dif- 
ficulty (such  as  caring  for  oneself,  performing  manual 
tasks,  walking,  seeing,  hearing,  speaking,  breathing, 
learning,  and  working).16  Factors  to  consider  in  deter- 
mining whether  one  is  substantially  limited  in  a  major 
life  activity  are  the  nature  and  severity  of  the  impair- 
ment; its  actual  or  expected  duration;  and  its  permanent 
or  long-term  impact  (or  expected  impact).27 

The  EEOC  has  stated  that  for  a  condition  to  be  a 
disability  that  substantially  limits  one's  ability  to  work, 
it  must  restrict  the  employee  from  either  a  class  of  jobs 


22.  G.S  97-29,  -30,  -31,  -31(17);  Gamble  v.  Borden,  Inc.,  45  N.C. 
App.  506,  508,  263  S.E.2d  280,  281,  rev.  denied,  300  N.C.  372, 267  S.E.2d  675 
(1980).  The  workers'  comp  statute  also  provides  benefits  for  scarring  and 
permanent  impairment  of  specific  parts  of  the  body.  G.S.  97-31.  An  em- 
ployee is  eligible  for  these  benefits  whether  or  not  a  disability  exists  and 
without  regard  to  the  aforementioned  disability  considerations. 

23.42U.S.C.A.  §  12102(21(1995). 

24.  29  C.F.R.  §  1630.2(h)  (EEOC  Regs.)  (1995). 

25.29  C.F.R.  pt.  1630  app.  §  1630.2(h)  (interpretive  Guidance) 
(1995). 

26.  29  C.F.R.  §  1630.2(i)  (1995). 

27.  29  C.F.R.  §  1630.2(j)(2)  ( 1995). 


or  a  broad  range  of  jobs  in  various  classes  open  to  the 
average  person  with  comparable  training,  skills,  and 
abilities.28  The  inability  to  perform  one  particular  job  ' 
does  not,  according  to  the  EEOC,  constitute  a  substan- 
tial limitation.  Factors  that  may  be  considered  in  deter- 
mining whether  a  person's  work  life  is  substantially 
limited  are  the  geographical  area  to  which  he  or  she  has 
access;  the  job  from  which  he  or  she  has  been  disquali- 
fied because  of  an  impairment;  and  the  number  and 
types  of  jobs  using  similar  skills  and  training  within  that 
geographical  area  (or  class  of  jobs),  from  which  he  or 
she  also  is  disqualified  because  of  the  impairment.29 

An  employee  is  covered  by  the  ADA  only  if  he  or 
she  is  a  "qualified  individual  with  a  disability."  That  de- 
termination is  made  in  two  steps.  First,  the  individual 
must  satisfy  the  prerequisites  for  the  position  such  as 
the  necessary  educational  background,  experience,  and 
licenses.  Presumably  this  already  will  be  established  in 
the  case  of  an  employee.  Second,  the  individual  must  be 
able  to  perform  the  "essential  functions"  of  the  job  in 
question,  with  or  without  reasonable  accommodation. 
As  interpreted  by  the  EEOC,  essential  functions  mean 
fundamental  job  duties.  A  function  may  be  considered 
essential  if  the  position  exists  to  perform  the  function, 
the  incumbent  is  hired  specifically  for  his  or  her  exper-  ( 
tise  in  the  function,  or  performance  of  the  function  can- 
not readily  be  distributed  to  other  employees.  If  the 
employee  has  a  disability  that  prevents  him  or  her  from 
performing  the  essential  functions  of  the  job,  the  em- 
ployee is  not  a  qualified  individual  with  a  disability  pro- 
tected by  the  ADA.30 


28.  29  C.F.R.  §  1630.2(j)(3)(i)  (1995).  See  also  EEOC  Compliance 
Manual  $  902:  Definition  of  the  Term  Disability,  Fair  Emp.  Pract.  Binder 
(BNA)  No.  769-(March  14,  1995):  405:7251,  7266-70.  In  this  recent  ADA 
guidance  material  issued  by  EEOC,  the  commission  reiterates  this  point  and 
provides  examples. 

29.  29  C.F.R.  §  1630.2(j)(3)(i)  (1995).  See,  e.g.,  Bolton  v.  Scrivner, 
Inc.,  36  F.3d  939  (10th  Cir.  1994)  (The  court  cited  the  EEOC's  criteria  and 
held  that,  although  the  plaintiff  could  not  perform  certain  necessary  duties 
of  his  position  after  his  on-the-job  injury,  he  failed  to  produce  evidence 
[court  placed  burden  on  him  to  do  so]  showing  that  he  suffered  an  impair- 
ment that  substantially  restricted  his  overall  employment  opportunities. 
Accordingly,  the  court  found  he  did  not  have  a  disability  covered  by  the 
ADA.). 

30.  29  C.F.R.  §  1630.2(n)(2)  (1995).  To  determine  this,  employers 
also  must  consider  whether  there  is  a  reasonable  accommodation  that 
would  allow  the  disabled  employee  to  do  the  job.  However,  the  act  limits 
the  employer's  obligation  to  provide  accommodations.  The  employer  is  not 
required  to  make  fundamental  or  substantial  modifications  in  its  opera- 
tions. See,  e.g.,  Reigel  v.  Kaiser  Foundation  Health  Plan  of  North  Carolina, 
859  F.  Supp.  963  (E.D.N. C.  1994)  (The  court  ruled  that  a  physician,  dis- 
abled by  a  work-related  shoulder  injury,  was  not  a  "qualified  individual 
with  a  disability"  because  she  was  unable  to  perform  the  essential  duties  of 
practicing  medicine,  including  lifting  and  using  her  hands  and  arms  during 
patient  examinations.  The  employer  was  able  to  demonstrate  the  employee 
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FMLA  serious  health  condition.  In  contrast  to  the 
ADA  and  the  workers'  comp  law,  the  FMLA  uses  the 
term  "serious  health  condition."  A  serious  health  condi- 
tion includes  any  physical  or  mental  condition 
requiring  inpatient  care  in  a  hospital,  hospice,  or  resi- 
dential medical  care  facility,  or  any  incapacity  of  more 
than  three  calendar  days  that  also  involves  either  two 
visits  to  a  health  care  provider  or  one  visit  followed  by  a 
regimen  of  supervised  and  continuing  medical  treat- 
ment.31 A  serious  health  condition  also  may  include  a 
chronic  condition  that  requires  periodic  treatment, 
continues  for  an  extended  time,  causes  episodic  inca- 
pacity (that  is,  incapacity  lasting  for  periods  of  less  than 
three  days),  and  may  not  require  a  visit  to  the  doctor 
during  the  period  of  incapacity. 


How  the  Statutes  May  Apply 
Simultaneously 

For  any  two  of  the  three  statutes  to  apply  to  a  single 
situation,  both  must  cover  the  employer,  the  individual, 
and  the  medical  problem.  For  all  three  to  apply  to  a  single 
situation,  they  all  must  cover  the  employer,  the  indi- 
vidual, and  the  medical  problem.  Thus,  in  any  particular 
case,  the  question  is  how  many  of  the  statutes  apply  to  the 
employer,  to  this  particular  kind  of  injured  individual, 
and  to  this  particular  kind  of  medical  problem. 

Is  This  Employer  Covered? 

To  fall  under  the  workers'  comp  law,  an  employer 
must  have  at  least  three  employees;32  for  the  ADA,  that 
number  is  fifteen;33  and  for  the  FMLA,  it  is  fifty.  An  em- 


was  not  qualified  by  presenting  evidence  from  a  workers'  compensation 
claim  hearing  in  which  the  employee  and  her  doctor  testified  that  she  was 
totally  disabled  and  could  no  longer  do  the  job.  The  court  said  the  employer 
was  not  required  to  restructure  its  operations  b\  assigning  some  of  the 
employee's  tasks  to  others  in  the  department  or  by  hiring  someone  as  her 
assistant.  According  to  the  court,  neither  of  these  options  was  a  reasonable 
accommodation.).  Tvndall  v.  National  Educ.  Centers,  Inc.,  31  F.2d  209  (4th 
Cir.  1994)  (Court  ruled  that  a  teacher  with  a  lupus  condition  who,  despite 
employer's  efforts  to  accommodate  her  with  leave  for  treatment,  consis- 
tently missed  classes  due  to  her  illness  tor  extended  periods,  was  not  a 
"qualified  individual  with  a  disability"  entitled  to  ADA  protection.  Accord- 
ing to  the  court  a  regular  and  reliable  level  of  attendance  is  a  necessary  ele- 
ment of  most  jobs,  particularly  in  the  case  ol  a  teacher  expected  to  teach 
classes.).  Myers  v.  Hose,  30  F.3d  278  (4th  Cir.  1995)  (Request  for  indefinite 
unpaid  leave  is  not  a  form  of  reasonable  accommodation.). 

31.  29  U.S.C.A.  S  2611(11)  (1995);  29  C.F.R.  §  825.1 14  (Final  Rules) 
(1993). 

32.  In  fact,  there  is  no  minimum  si/e  lor  pnbln  school  employers 
G.S.9     1(1 

33.  For  public  employers  there  is  no  minimum  size  because  of  Title 
II.  See  note  16. 


ployer  with  only  ten  employees,  for  example,  cannot  he- 
subject  to  the  ADA  or  the  FMLA,  while  an  employer 
with  fifty  or  more  employees  will  be  subject  to  all  three. 

Is  This  Individual  Covered? 

The  FMLA  and  workers'  comp  apply  only  to  em- 
ployees, not  applicants.  Further,  the  FMLA  applies  only 
to  employees  who  have  worked  for  at  least  a  year,  have 
accumulated  at  least  1,250  hours  in  the  preceding  year, 
and  who  work  for  an  employer  who  employs  fifty  or 
more  workers  within  seventy-five  miles  of  the  worksite. 
The  ADA  applies  only  to  "qualified  individuals."  So,  for 
all  three  statutes  to  apply  to  a  particular  individual,  he 
or  she  must  be  a  qualified  employee  who  has  met  those 
minimum  time  and  size  requirements. 

Is  This  Medical  Problem  Covered? 

Frequently,  the  ADA  and  workers'  comp  both  will 
apply  when  the  employee  sustains  a  work-related  injury 
serious  enough  to  prevent  the  employee  from  perform- 
ing his  or  her  job. 

In  some  situations,  however,  workers'  comp  will 
apply  but  the  ADA  will  not,  such  as  when  the  em- 
ployee's condition  is  temporary  (that  is,  it  is  expected  to 
heal  in  a  few  weeks  or  months)  and  does  not  have 
chronic  long-term  impact.  In  that  case,  the  employee 
would  not  be  considered  disabled  under  the  ADA,  even 
if  he  or  she  receives  disability  benefits  under  workers' 
comp.34  Examples  of  short-term  conditions  that  nor- 
mally have  little  or  no  long-term  impact  include  broken 
limbs,  sprains,  concussions,  and  mild  hernias.  Unfortu- 
nately for  both  employers  and  employees  attempting  to 
assess  each  other's  legal  obligations  and  rights,  it  might 
not  be  possible  initially  to  determine  whether  an  injury 
will  be  temporary  or  permanent.  For  instance,  if  a  bro- 
ken leg  takes  significantly  more  time  to  heal  than  nor- 
mal and  the  employee  is  substantially  limited  in  a  major 
life  activity  during  that  period,  he  or  she  could  be  cov- 
ered by  the  ADA.  Among  the  more  serious  and  chronic 
physical  or  mental  conditions  that  can  trigger  simulta- 
neous coverage  under  the  ADA  and  workers'  comp  are 
a  heart  condition,  a  serious  back  condition,  carpal  tun- 
nel syndrome,  and  emotional  or  mental  illness. 

In  other  instances,  the  ADA  may  apply  when 
workers'  comp  coverage  does  not.  If,  for  instance,  an 
employee  previously  experienced  an  on-the-job  injury 
that  also  implicated  the  ADA  because  of  the  injury's  se- 
verity and  long-term  impact,  he  or  she  may,  even  after 


;  I    I  Kii     Urh.  Assist.  Manual  S-5,  pt.  11-4  and  S-36,  pt.  VIII-8. 
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The  Basic  Rule  When  the 
Three  Laws  Apply  Simultaneously 

The  laws  do  not  state  precisely  how  one  act's  provisions 
relate  to  another's.  But  the  FMLA — the  newest  of  the 
three — does  state  that  it  should  not  be  construed  to 
modify  or  affect  any  federal  or  state  law  prohibiting  dis- 
crimination based  on  disability  and  that  it  does  not  su- 
persede any  provision  of  any  state  or  local  law  that 
provides  greater  family  or  medical  leave  rights.1  The 
ADA  similarly  states  that  its  requirements  are  not  to  be 
construed  to  invalidate  or  limit  any  other  federal,  state, 
or  local  law  that  provides  greater  or  equal  protection  for 
the  rights  of  individuals  with  disabilities.2  This  language 
has  been  interpreted  to  mean  that  in  cases  of  simulta- 
neous coverage  "an  employer  must  comply  with  which- 
ever [law's]  statutory  provisions  provide  the  greater 
rights  to  employees."3 


1.  29  U.S.C.A.  §  2651(a)  and  (b)  ( 1995). 

2.  42  U.S.C.A.  §  12201(b)  (1995). 

3.  See  Nancy  R.  Daspit,  "The  Family  and  Medical  Leave  Act  of  1993: 
A  Great  Idea  But  a  'Rube  Goldberg'  Solution?"  Emory  Law  Journal  43  ( Fall 
1994):  1352,  1412.  The  author  in  footnote  322  reproduces  excerpts  from 
letters  written  by  Senators  Dodd  and  Harkin,  principal  authors  of  the 
FMLA  and  ADA,  respectively,  to  EEOC  Chairman  Tony  Gallegos,  which 
state,  "We  believe  that  both  Acts  are  to  be  applied  simultaneously  and  that 
an  employer  must  comply  with  whichever  statutory  provision  provides  the 
greater  rights  to  employees."  The  U.S.  Department  of  Labor  adopted  this 
position  in  the  Final  Rules.  See  29  C.F.R.  §  825.702  (1995). 


fully  recovering  from  the  injury  and  being  released  from 
workers'  comp,  still  qualify  for  ADA  coverage  under  the 
act's  provision  covering  an  individual  with  a  "record  of 
such  an  impairment."  Under  this  provision,  an  em- 
ployer can  be  held  in  violation  of  the  ADA,35  if  fearing 
that  the  injury  will  recur,  he  or  she  refuses  to  reinstate 
an  employee  who  has  been  on  workers'  comp,  or  who 
avoids  hiring  individuals  who  were  on  workers'  comp 
previously  with  another  employer. 

Also,  an  employee  who  sustains  a  temporary  work- 
related  injury  of  even  relatively  short  duration  may  still 
be  protected  under  the  ADA  if  he  or  she  is  "regarded  as 
having  a  disability  impairment."  Under  this  ADA  dis- 
ability criterion,  an  employer  who  thinks  that  all  em- 
ployees who  file  workers'  comp  claims  are  poor 
employees,  or  that  these  employees  will  likely  have 

35.  EEOC  Tech.  Assist.  Manual  S-36,  pt.  Vffl-8. 


more  injuries,  or  that  injured  employees  should  not  be 
permitted  back  to  work  until  they  are  "one-hundred 
percent"  recovered,  risks  violating  the  act.36 

Under  the  FMLA's  broad  criteria  for  a  serious 
health  condition,  a  variety  of  situations  could  arise — se- 
rious back  traumas,  heart  conditions,  emotional  or 
mental  disorders — that  will  involve  overlapping  cover- 
age under  all  three  statutes.  In  some  cases,  only  two  stat- 
utes may  overlap.  For  example,  an  employee  who 
undergoes  an  operation  requiring  inpatient  care  for  a 
relatively  minor  work-related  injury  that  did  not  sub- 
stantially limit  a  major  life  activity  would  not  be  covered 
under  the  ADA.  But  he  or  she  might  be  eligible  for 
workers'  comp  benefits  and  would  be  entitled  to  twelve 
weeks  of  unpaid  leave  under  the  FMLA.  Similarly,  an 
employee  with  a  prior  workers'  comp  injury  who  was 
"regarded  as  having  a  disability"  would  be  covered  un- 
der the  ADA  but  not  under  the  FMLA. 


Simultaneous  Coverage  and 
Medical  Certification 

Under  all  three  laws,  an  employer  may  require 
medical  certification  of  an  injured  employee's  condition  ( 
to  verify  coverage.  Conflicts  between  the  laws  arise, 
however,  over  questions  of  who  may  choose  the  physi- 
cian, whether  the  employer  may  directly  contact  the 
employee's  physician,  and  what  types  of  medical  infor- 
mation an  employer  may  require  of  an  employee. 

Certification  under  Workers'  Comp 

Under  the  workers'  comp  law,  an  employer  "has 
the  right,  in  the  first  instance"  to  select  a  physician  to  di- 
agnose the  employee's  condition  and  provide  medical 
treatment  (defined  as  "medical,  surgical,  hospital,  nurs- 
ing, and  rehabilitative  services,  and  other  medicines, 
sick  travel,  and  other  treatment,  including  medical  and 
surgical  supplies,  as  may  reasonably  be  required  to  ef- 
fect a  cure  or  give  relief').37  The  employee  may  select  his 
or  her  own  attending  physician  only  with  the  prior  ap- 
proval of  the  North  Carolina  Industrial  Commission.38 


36.  Id. 

37.  G.S.  97-19(2),  -25;  Schofoeld  v.  Great  Atl.  &  Pac.  Tea  Co.,  299 
N.C.  582,  590-91,  264  S.E.2d  56,  62  (1980). 

38.  See  Baldwin  v.  Duke  Power  Company,  N.C.  Industrial  Commis- 
sion, l.C.  No.  133392  (Order,  May  15,  1991)  (The  commission  observed 
that  "|w|here  treatment  has  clearly  failed  and  alternatives  are  promising,  a 
party  who  can  show  a  greater  probability  of  success  through  a  different  phy- 
sician or  treatment  is  entitled  to  a  change."). 
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In  each  instance  the  employer  is  entitled  to  a  full  report 
on  the  employee's  condition  and  to  periodically  re- 
ported medical  information,  as  needed  to  process  and 
manage  the  workers'  compensation  claim. 

Certification  under  FMLA 

The  FMLA  has  detailed  rules  concerning  employer 
requests  for  medical  certification  of  an  employee's  con- 
dition. The  act  permits  the  employer  to  require  a  medi- 
cal certificate  from  the  employees  health  care  provider 
to  support  a  leave  request  for  a  serious  health  condi- 
tion.39 The  employer  may  request  that  information  be 
provided  on  the  certificate  that  specifies  a  diagnosis,  the 
date  on  which  the  serious  health  condition  began,  the 
expected  duration  of  the  condition,  whether  hospital- 
ization is  required,  and  whether  the  employee  is  able  to 
perform  the  functions  of  his  or  her  position.40  If  the  em- 
ployer questions  the  adequacy  of  the  medical  certifica- 
tion, a  health  care  provider  representing  the  employer 
may  contact  the  employee's  health  care  provider  with 
the  employee's  permission — but  only  to  clarify  the  in- 
formation in  the  certificate  or  confirm  its  authenticity.41 
The  inquiry  may  not  seek  additional  information  about 
the  employee's  condition.  If  the  employee  refuses  to 
\  give  the  employer  permission  to  contact  his  or  her 
health  care  provider,  or  if  the  employer  has  good  reason 
to  doubt  the  employee's  certificate,  the  FMLA  permits 
the  employer  to  obtain  a  second  opinion,  provided  the 
employer  pays  for  it.4:  The  employer  may  not  regularly 
contract  with  or  otherwise  regularly  employ  the  physi- 
cian furnishing  the  second  opinion  unless  the  employer 
is  located  in  an  area  where  access  to  health  care  is  ex- 
tremely limited  (such  as  a  rural  area  where  no  more 
than  one  or  two  doctors  practice  in  the  relevant  spe- 
cialty).43 If  the  second  provider  disagrees  with  the  first, 
the  employer  may  require  a  third  opinion,  again  at  the 
employer's  expense,  from  a  doctor  the  employer  and 
employee  both  approve.  The  third  opinion  is  final  and 
binding.44 


health 


39.  29  U.S.C.  «)  2613  (  1995).  The  definition  of  "health 
under  the  FMLA  includes  social  workers  practicing  under  st; 
provider  recognized  bv  the  employer  or  the  employer's  groi 
29  C.F.R.  5  825.114(a),  (b),  (c)  (1995). 

40.  29  C.F.R.§  825.306  (1995). 

41. 29  C.F.R.  §  825.307(a)  (1995).  (This  is  a  change  DOL  made  ir 
FM1  A  I  ni.il  Rules.  Previously,  under  the  Interim  Rules,  the  employer 
prohibited  from  having  any  contact  with  the  employee's  health  care 
vider. ) 

42.  29  C.F.R.  §825.307(2)  (1995). 

43.  Id. 

44.  29  U.S.C.A.  §  2616(c)  and  (d)  (1995). 


Certification  under  the  ADA 

Under  the  ADA  an  employer  can  obtain  informa- 
tion about  an  injured  employee's  condition  by  requir- 
ing the  employee  to  submit  to  medical  inquiries  or 
examination  (performed  by  the  employer's  physician) 
but  only  if  the  inquiries  or  exams  are  "job-related"  and 
"consistent  with  business  necessity."45  If  both  these  con- 
ditions are  satisfied,  the  employer  may  proceed,  but  the 
employer  must  keep  all  the  medical  information  ob- 
tained confidential,  maintain  it  in  a  separate  file,  and 
disclose  the  information  only  to  those  who  need  to 
know — such  as  the  immediate  supervisor  or  health  and 
safety  personnel. 

Resolving  Certification  Conflicts 

The  laws  appear  to  conflict  on  the  selection  of  the 
health  care  provider.  In  cases  of  simultaneous  coverage, 
the  FMLA's  "greater  rights"  proviso,  allowing  the  em- 
ployee to  obtain  medical  certification  from  a  physician 
of  his  or  her  choice,  may  govern.  As  indicated  above, 
the  FMLA  does  permit  the  employer  to  get  second  and 
third  opinions.  The  rules  adopted  under  the  FMLA  also 
appear  to  resolve  a  conflict  with  the  workers'  comp  over 
what  contact  the  employer  may  have  with  the  physician 
treating  the  employee.  The  FMLA  rules  provide  that  in  a 
case  of  concurrent  coverage  the  employer  may  follow 
the  provisions  of  a  state  workers'  compensation  statute 
that  permits  the  employer  or  the  employer's  representa- 
tive to  have  direct  and  unrestricted  contact  with  the 
employee's  workers'  comp  health  care  provider. 4h  Re- 
gardless of  whose  medical  provider  is  involved,  all  par- 
ties should  work  together  to  get  the  employee  through 
the  injury  and  back  to  work  as  soon  as  possible. 

The  EEOC  has  provided  some  guidance  on  the  in- 
teraction of  workers'  comp  and  ADA  rules  related  to 
medical  examinations  and  information.  The  commis- 
sion has  said  that  when  a  worker  has  an  on-the-job  in- 
jury that  appears  to  affect  his  or  her  ability  to  do 
essential  job  functions,  a  medical  examination  or  in- 
quiry in  this  situation  is  "job-related"  and  "consistent 
with  business  necessity."47  The  ADA  also  allows  an  ex- 
amination or  inquiry  in  this  situation  if  necessary  to  de- 
termine what  constitutes  a  "reasonable  accommodation" 
for  the  employee. 

The  outcome  of  the  interplay  between  the  FMLA 
and  ADA  rules  on  medical  inquiries  is  not  entirely  clear. 


45.  29C.F.R.  §§  1630.13  and  1630.14(1995). 

46.  29  C.F.R.  §825.307(1X1995). 

47.  EEOC  Tech.  Assist.  Manual  S-37,  pt.  IX  3. 
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An  employer  might  argue  that  requiring  medical  certifi- 
cation under  the  FMLA  is  also  proper  under  the  ADA 
because  it  is  job-related  and  consistent  with  a  business 
necessity:  the  employee  requesting  FMLA  leave  is  claim- 
ing that  he  or  she  cannot  work.49  Whether  an  employer 
obtains  medical  information  on  an  injured  worker  un- 
der workers'  comp  or  FMLA,  the  employer  should  take 
the  precautions  specified  by  the  ADA  to  protect  the 
employee's  right  to  privacy  and  ensure  that  the  infor- 
mation is  kept  confidential,  maintained  in  separate 
medical  files,  and  used  appropriately. 

Simultaneous  Coverage  and  the 
Duty  of  Accommodation 

When  studying  the  interplay  among  the  laws,  it's 
worth  looking  also  at  the  ways  the  ADA's  reasonable  ac- 
commodation rule  interacts  with  the  FMLA's  leave  re- 
quirements for  serious  health  conditions  and  the 
workers'  comp  leave  rules  for  work-related  injuries. 

Reasonable  Accommodation  under  the  ADA 

The  ADA  requires  that  an  employer  provide  rea- 
sonable accommodation  for  the  known  physical  and 
mental  limitations  of  a  qualified  applicant  or  employee 
with  a  disability,  unless  the  employer  can  demonstrate 
that  the  accommodation  would  create  an  undue  hard- 
ship on  the  employer's  business  operation.  Although 
both  are  important  requirements,  the  ADA  does  not 
precisely  define  either  "reasonable  accommodation"  or 
"undue  hardship."  The  act  does  list  a  number  of  pos- 
sible accommodations  an  employer  might  have  to  pro- 
vide when  they  present  no  undue  hardship,  including 
facilities  accessible  to  individuals  with  disabilities,  job 
restructuring,  new  or  modified  equipment,  part-time  or 
modified  work  schedules  (for  example,  flexible  leave 
policies,  accrued  paid  leave  or  additional  unpaid  leave 
for  medical  treatment  related  to  a  disability,  and  flexible 
work  hours),  and  reassignment  to  a  vacant  position.49 

According  to  EEOC  interpretations,  determina- 
tions concerning  "undue  hardship"  and  "reasonable  ac- 
commodation" must  be  made  on  a  case-by-case  basis, 
taking  into  account  the  needs  of  the  particular  em- 
ployee and  the  resources  of  the  particular  employer.30 


Further,  the  concept  of  undue  hardship  covers  any  ac- 
tion that  is  "unduly  costly,  extensive,  substantial,  dis-  • 
ruptive,  or  that  would  fundamentally  alter  the  nature  or  ' 
operation  of  the  business. "51  Thus  a  small  employer  with 
one  employee  who  performs  a  particular  function  may 
suffer  undue  hardship  from  any  restructuring  or  sched- 
uling changes  and  may  have  no  vacant  positions  avail- 
able for  reassignment.  On  the  other  hand,  an  employer 
with  several  employees  performing  a  particular  function 
may  be  able  to  accommodate  an  injured  worker  by  re- 
distributing tasks  or  offering  the  worker  extensive  tem- 
porary leave  to  recover  his  or  her  health. 

FMLA  Leave  Requirements 

The  FMLA  requires  only  that  an  employer  provide 
an  employee  up  to  twelve  weeks  per  year  of  unpaid  leave 
for  a  qualifying  circumstance  (which,  for  our  purposes 
here,  is  the  employee's  serious  health  condition).  An 
employee  may  elect  to  use,  or  the  employer  may  require 
the  employee  to  use,  any  accrued  paid  vacation,  per- 
sonal, or  sick  leave  the  employee  may  possess  under  an 
employer-provided  leave  of  absence  policy,  and  the  em- 
ployer may  count  this  leave  period  against  the  FMLA 
twelve  weeks.52  If  the  employee  has  a  serious  health  con- 
dition, he  or  she  is  eligible  for  FMLA  leave  if  the  condi-  / 
tion  prevents  him  or  her  from  performing  any  one  (or 
more)  of  the  "essential  functions"  of  the  job  within  the 
meaning  of  the  ADA.53 

Under  the  FMLA,  an  employee  is  entitled  under 
certain  circumstances  to  take  leave  "intermittently"  or 
on  a  "reduced-time  schedule."'4  Intermittent  leave  is 
leave  taken  in  separate  blocks  of  time  because  of  a  single 
illness  or  injury.  Examples  include  periodic  leave,  taken 
a  few  hours  at  a  time  for  visits  to  a  doctor,  and  more  ex- 
tended leave  taken  several  days  at  a  time  over  a  period  of 
months  to  recover  from  a  condition.  A  reduced-time  or 
reduced-leave  schedule  is  a  reduction  of  the  employee's 
regular  work  schedule.  This  usually  means  the  employee 
goes  from  full-time  to  part-time. 

Applying  the  FMLA's  intermittent  leave  and  re- 
duced-time schedule  provisions  is  not  easy.  Employers 
should  study  the  act  and  its  regulations  carefully.  It  is 
important  to  know  how  to  calculate  the  amount  of  leave 
used  in  intermittent  leaves  or  reduced-time  schedules"5 


48.  See  Peggy  R.  Mastroianni  and  David  K.  Fram,  "The  Family  and 
Medical  Leave  Act  and  the  Americans  with  Disabilities  Act:  Areas  of  Con- 
trast and  Overlap,"  The  Labor  Lawyer  9  (Spring  1943):  553 

49.  42  U.S.C.A.  §  12111(9)  (1995). 

50.  29  C.F.R.  app.  §  1630.9  (1995). 


51.  EEOC  Tech.  Assist.  Manual,  S-12,  pt.  Ill- 1 1;  29  C.F.R.  §  1630.2(p) 
(1995). 

52.  29  C.F.R.  §  825.207  (1995). 

53.  29  C.F.R.§  825.215(d)(4)  (1995). 

54.  29  U.S.C.  §  2612(b)  ( 1995);  29  C.F.R.  §  825.203(a)  ( 1995). 

55.  Under  an  intermittent  leave  or  reduced-time  schedule,  only  the 
leave  actually  taken  is  deducted  from  the  employee's  twelve-week  leave  en- 
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and  to  be  familiar  with  the  restrictions  the  act  imposes 
on  the  employee's  right  to  such  leaves.  The  employee, 
for  example,  must  have  a  valid  medical  reason  for  an  in- 
termittent leave  or  reduced-time  schedule.  The  em- 
ployer may  require  that  the  employee  provide 
certification  from  a  health  care  provider  verifying  the 
medical  necessity  for  the  leave,  including  the  dates  ex- 
pected for  any  planned  medical  treatment  and  the  ex- 
pected duration  of  the  leave.56  Further,  the  employer 
may  require  that  employees  give  a  thirty-day  notice  (or 
such  notice  as  is  practicable  under  the  circumstances)  if 
the  leave  is  foreseeable  based  on  planned  medical  treat- 
ment.57 The  FMLA  also  requires  that  the  employee 
make  a  "reasonable  effort  to  schedule  treatment  so  as 
not  to  disrupt  unduly  the  employer's  operations.""'8  The 
act  does  not  define  what  this  statement  means.  The  U.S. 
Department  of  Labor  has  indicated  it  must  be  applied 
on  a  case-by-case  basis.59  The  language  apparently  does 
not  mean  the  employer  has  an  "undue  hardship"  de- 


titlement.  For  example,  if  an  employee  takes  off  two  days  of  a  normal  five- 
da)  work  week,  the  employee  has  used  only  two-fifths  of  a  week  of  FMLA 
leave.  If  an  employee  who  normally  works  thirty  hours  per  week  works  only 
twenty  hours  a  week  under  a  reduced-time  schedule,  the  employee's  ten 
hours  of  leave  would  constitute  one-third  of  a  week  of  FMLA  leave  for  each 
week  the  employee  works  the  reduced-time  schedule.  29  C.F.R.  825.205(a) 
and  (b)  (1995). 

56.  29  C.F.R.  §  2613(b)(5)  ( 1995). 

57.  29  U.S.C.A.  §  2612(e)(2)(B)  ( 19951.  Several  additional  points  on 
employee  notice  requirements  are  important  to  note.  First,  the  regulations 
state  that  the  employee  requesting  a  foreseeable  leave  need  not  expressly  as- 
sert his  or  her  rights  under  the  FMLA  and  need  not  make  reference  to  the 
act.  It  is  up  to  the  employer  to  inquire  further  and  gather  enough  informa- 
tion to  determine  whether  the  employee  qualifies  for  FMLA  leave  and  to 
work  out  the  details  of  the  leave.  29  C.F.R.  §  825.302  (c)  (1995).  Second, 
when  the  leave  is  unforeseeable,  the  employee  must  give  notice  "as  soon  as 
practicable  under  the  facts  and  circumstances  of  the  particular  case."  29 
C.F.R.  §  825.303  ( 1993).  The  regulations  state  further  that  an  employee  who 
is  unable  to  foresee  his  or  her  leave  will  be  expected  "to  give  notice  to  the 
employer  no  more  than  one  or  two  working  days  of  learning  of  the  need  for 
leave,  except  in  extraordinary  circumstances  where  such  notice  is  not  fea- 
sible." When  the  leave  is  unforeseen,  the  employee  is  similarly  not  required 
to  mention  the  FMLA  specifically  when  he  or  she  gives  notice.  29  C.F.R. 
§825.303  (1995).  The  Fifth  Circuit  Court  of  Appeals  recently  rejected  an 
employer's  arguments  that  permitting  employees  to  avail  themselves  of  the 
FMLA's  protections  without  expressly  invoking  the  act  is  contrary  to  the 
I  MI  A  and  exposes  employers  to  abuse  ol  the  act's  generous  provisions.  The 
court  found  the  act  does  provide  adequate  safeguards  against  delinquent 
employees  by  permitting  the  employer  to  require  medical  certifications,  to 
obtain  second  and  third  medical  opinions,  and  to  request  periodic  recertifi- 
cations  of  the  continuing  need  for  intermittent  leave.  See  Manuel  v. 
Westlake  Polymers  Corp.,  66  F.3d  758  (5th  Cir.  1995).  The  court's  conclu- 
sion assumes  that  employers  will  always  get  enough  information  early  on 
about  the  employee's  condition,  from  either  the  employee  or  someone  call- 
ing to  report  the  absence,  to  determine  if  the  absence  should  be  designated 
as  FMLA  leave.  To  ensure  this,  employers  should  ask  an  employee,  "Do  you 
have  a  serious  health  condition?  Are  you  requesting  time  off  under  the 
FMLA?" 

58.  29  U.S.C.A.  §  2612(e)(2)(A)  (1995). 

59.  60  Fed.  Reg.  2180,  2198  (1995). 


fense  as  under  the  ADA  that  would  permit  denying  in- 
termittent leaves  or  reduced-time  schedules  to  qualify- 
ing employees  in  certain  cases.  According  to  the  Labor 
Department,  the  final  resolution  in  such  cases  "always 
remains  subject  to  the  approval  of  the  health  care  pro- 
vider and  the  schedule  established  for  the  planned 
medical  treatments."60  Finally,  the  employer  is  permit- 
ted to  temporarily  transfer  an  employee  who  qualifies 
for  an  intermittent  leave  or  reduced-time  schedule  to  an 
"available  alternative  position"  that  is  better  suited  to 
accommodate  these  types  of  leaves.61 

Workers'  Comp  Leave  Requirements 

Employers  are  required  to  grant  a  leave  of  absence 
to  an  employee  on  workers'  comp  until  a  physician  al- 
lows the  employee  to  return  to  work.  The  employee  is 
also  entitled  to  wage  supplements  (two-thirds  of  his  or 
her  average  weekly  wage)  while  he  or  she  is  unable  to 
work  because  of  an  injury  as  well  as  coverage  for  medi- 
cal and  rehabilitation  expenses.  An  employer  may  pro- 
vide additional  benefits  beyond  these  (such  as  benefits 
under  an  employer  disability  plan),  but  the  employer 
cannot  provide  substitute  benefits  in  place  of  paying 
workers'  comp  benefits.62 

An  employer  may,  but  is  not  required  to,  offer  the 
employee  a  "light-duty"  job  that  makes  allowances  for 
the  employee's  medical  limitations.  If  an  employee  re- 
fuses to  accept  a  suitable  job  (made  available  on  a  nine- 
month  trial  basis),  that  employee's  workers'  comp 
benefits  generally  will  be  suspended  until  he  or  she 
agrees  to  take  the  job.63 

Resolving  Leave  Conflicts 

Leave  entitlements  vary  widely  under  the  three 
acts,  and  their  interaction  can  result  in  employee  ab- 
sences stretching  from  twelve  weeks  under  the  FMLA  to 
potentially  indeterminate  periods  under  the  workers' 
comp  and  the  ADA.  The  prospect  of  having  their  em- 
ployees away  from  work  for  such  a  long  time,  with  the 


60.  Id. 

61.  29  U.S.C.A.  §  2612(b)(2)  (1995).  According  to  the  act's  regula- 
tions, the  alternate  position  must  offer  pay  and  benefits  equivalent  to  the 
employee's  previous  job;  however,  the  new  job  need  not  have  equivalent 
duties.  Also,  the  employer  may  transfer  the  employee  to  a  part-time  job 
paying  the  same  hourly  rate  and  benefits.  In  such  a  case,  the  employer  may 
not  eliminate  benefits  otherwise  not  given  to  part-time  employees.  But  em- 
ployers may  proportionately  reduce  earned  benefits,  such  as  vacation  leave, 
where  they  normally  do  so  for  their  part-timers.  29  C.F.R.  §  825.204(c) 
(1995). 

62.  Estes  v.  North  Carolina  State  University,  89  N.C.  App.  55,  365 
S.E.2d  160(1988). 

63.  G.S.  97-32, -32.1. 
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resulting  disruptions  and  costs,  does  not  sit  well  with 
many  employers.  In  fact,  many  employers  fear  that 
there  are  loopholes  in  these  laws,  which  are  increased  in 
cases  of  simultaneous  coverage  that  allow  employees  to 
abuse  the  process  by  taking  more  time  off  than  de- 
served. Fortunately  for  employers,  most  employees  will 
use  the  three  laws  in  the  spirit  in  which  they  were  in- 
tended.64 However,  there  also  are  several  steps  an  em- 
ployer can  take  to  minimize  extensive  absences  and 
deter  possible  employee  abuse. 

One  is  promoting  safe  work  practices  and  moni- 
toring the  work  environment  to  eliminate  hazardous 
conditions  that  can  cause  employee  injuries.  If  an  injury 
still  occurs,  however,  the  injured  employee  is  entitled  to 
benefits  and  leave  to  recover  his  or  her  health  and 
should  also  be  treated  by  the  employer  as  a  valued  indi- 
vidual whom  the  employer  cares  about  and  is  commit- 
ted to  seeing  to  full  recovery.  An  employee  who  feels  he 
or  she  is  being  treated  fairly  is  less  likely  to  try  to  take 
advantage  of  the  employer.  Demonstrating  commit- 
ment in  this  situation  requires  that  the  employer  man- 
age the  employee's  condition  proactively,  which 
includes  communicating  regularly  with  the  employee 
and  his  or  her  physician  to  understand  the  scope  of  the 
injury  and  the  prognosis.  The  physician  should  be  ap- 
prised of  the  employee's  job  duties  so  he  or  she  can 
make  an  accurate  and  fully  informed  assessment  of  the 
employee's  ability  to  return  to  those  duties. 

It  is  likely  that  the  longer  an  employee  remains  off 
work  after  an  on-the-job  injury,  the  more  difficult  it  will 
be  to  return  the  employee  to  his  or  her  job.  The  em- 
ployer can  get  employees  back  to  work  sooner  by  estab- 
lishing light  or  modified  work  programs.  As  mentioned 
earlier,  the  workers'  comp  act  permits  such  programs 
and  requires  employees  to  accept  light  duty  that  is 
within  their  medical  restrictions  and  offered  on  a  nine- 
month  trial  basis.  The  ADA  likewise  permits  light-duty 
jobs  that  can  serve  to  satisfy  an  employer's  reasonable 
accommodation  obligation.6"'  While  the  FMLA  does  not 


64.  The  FMLA  and  workers'  comp  provide  a  few  statutory  safeguards 
for  employers  dealing  with  employee  fraud  and  misrepresentation.  Under 
the  FMLA,  the  employer  has  the  right  to  deny  FMLA  benefits  and  take  other 
action  (such  as  discipline)  against  an  employee  who  has  fraudulently  ob- 
tained FMLA  leave.  29  C.F.R.  §  825.312(g)  (1995).  The  workers'  comp 
makes  it  a  criminal  offense  (Class  1  misdemeanor)  for  an  employee  to  will- 
fully make  false  statements  to  obtain  benefits.  G.S.  97-88.2.  And,  under 
workers'  comp,  health  care  providers  are  subject  to  civil  penalties  and  fines 
for  fraudulent  medical  bills  and  providing  unnecessary  treatment  or  ser- 
vices. G.S.  97-88.3. 

65.  Although  light  or  modified  work  options  may  be  viewed  as  rea- 
sonable accommodations  under  the  ADA,  the  act  does  not  mandate  that 


permit  an  employer  to  use  light-duty  options  to  sus- 
pend an  employee's  right  to  a  full  twelve  weeks  of  un- 
paid leave,  the  FMLA  Final  Rules  state  that  if  the 
employee  in  a  simultaneous  case  does  refuse  to  return 
to  suitable  work,  the  employer  may  stop  payment  of  his 
or  her  workers'  comp  benefits,  in  compliance  with  the 
applicable  workers'  comp  law.66 

To  limit  incentives  for  abuse  in  cases  involving  si- 
multaneous application  of  workers'  comp  and  the  FMLA, 
an  employer  may  count  an  employee's  workers'  comp 
leave  concurrently  with  the  employee's  twelve-week 
FMLA  leave.67  Unless  the  employer  ensures  that  the  two 
leaves  are  counted  together,  an  individual  looking  to  ma- 
nipulate the  process  may  take  workers'  comp  leave,  re- 
turn to  work,  and  then  decide  to  take  another  twelve 
weeks  of  FMLA  leave.  Counting  the  two  leave  entitle- 
ments concurrently  requires  the  employer  to  notify  the 
employee  that  his  or  her  workers'  comp  leave  is  also  being 
designated  as  FMLA  leave  "up  front,"  before  the  leave  be- 
gins or  within  two  business  days  after  the  employer  learns 
that  the  employee's  condition  qualifies  under  the 
FMLA.68  While  on  concurrently  running  workers'  comp 
and  FMLA  leaves,  the  employee  is  precluded  from  receiv- 
ing double  compensation — workers'  comp  benefits  plus 
accrued  pay  if  this  is  available — because  he  or  she,  for  the 
duration  of  the  jointly  running  FMLA  and  workers' 
comp  leaves,  is  not  considered  to  be  without  pay  and  thus 
may  not  substitute  any  accrued  paid  leave  for  the  unpaid 
FMLA  portion  of  the  leave  of  absence.69 


employers  establish  such  positions  to  accommodate  disabled  employees. 
Emplovers  who  have  created  light-duty  jobs  as  a  means  of  gradually  return- 
ing injured  employees  to  their  full  capacity,  should  make  sure  the  jobs  are 
temporary  and  that  this  limitation  is  clearly  specified  prior  to  a  job  assign- 
ment. Otherwise,  the  employee  may  claim  a  permanent  entitlement  to  the 
modified  duty  position.  See,  e.g.,  Howell  v.  Michelin  Tire  Corp.  860  F. 
Supp.  1488  (M.D.Ala.  1994). 

66.  29  C.F.R.  §  825.207(d)(2)  (1995). 

67.  Id. 

68.  29  C.F.R.  §  825.208(b)(1)  (1995).  In  some  cases,  the  employee 
may  be  out  briefly  and  return  to  work  before  the  employer  can  determine  if 
his  or  her  condition  was  also  covered  by  the  FMLA.  The  Interim  Rules  pro- 
hibited employers  from  retroactively  designating  leave  as  FMLA  covered  for 
any  reason  once  the  employee  returned  to  work.  The  DOL  revised  the  Final 
Rules  to  permit  an  employer  to  designate  leave  as  FMLA  after  the  fact  it  the 
employer  has  provisionally  designated  leave  (at  the  time  it  begins)  as  FMLA 
leave  and  is  awaiting  medical  certification;  or  the  employer  is  unaware  that 
some  or  all  of  an  absence  was  taken  for  an  FMLA  reason  and  learned  of  the 
event  after  the  employee  returns  to  work,  provided  the  employer  designates 
the  leave  within  two  business  days  after  the  employee's  return.  29  C.F.R. 
§  825.208(2)(e)(l)  and  (2)  (1995).  An  employee  may  request  that  prior  ab- 
sences be  designated  retroactively  as  FMLA  leave,  provided  he  or  she  noti-  jm 
fies  the  employer  within  two  business  days  of  returning  to  work  that  an  I 
absence  was  for  an  FMLA  reason.  29  C.F.R.  §  825.208(2)(e)(l)  and  ( 
(1995). 

69.  29  C.F.R.  §  825.207(d)(2)  (1995). 


in        {} 

2)        ^ 
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Finally,  in  situations  involving  the  ADA  and  the 
FMLA,  the  ADA  may  provide  the  employer  with  an  un- 
due hardship  defense  against  employee  demands  for  ex- 
tended leaves  that  the  employer  simply  cannot 
accommodate.  For  many  employers,  having  to  cope 
with  an  employee's  absence  for  even  twelve  weeks  may 
be  too  costly.  In  such  a  case,  the  employer  may  succeed 
in  arguing  that  it  should  be  permitted  to  consider  prior 
periods  of  FMLA  leave  and  deny  an  employee's  request 
for  additional  leave  over  twelve  weeks  because  of  undue 
hardship.'0 

Simultaneous  Coverage  and 
Continuation  of  Benefits 

The  right  to  continued  benefits  during  a  leave  pe- 
riod under  the  ADA  and  the  FMLA  illustrates  the  basic 
rule  mentioned  earlier:  that  employers  in  simultaneous 
coverage  situations  must  apply  whichever  law's  provi- 
sions provide  the  greater  rights  to  employees.  The  ADA 
does  not  require  that  employers  maintain  employment 
benefits  while  an  injured  employee  is  on  leave  or  on 
some  other  form  of  accommodation.  In  contrast,  the 
FMLA  requires  that  an  employer  maintain  group  health 
benefits  during  a  leave  period.  According  the  employee 
the  greater  rights  could  lead  to  the  following  scenario: 
The  employer  attempts  ADA  reasonable  accommoda- 
tion by  offering  a  disabled  employee  a  part-time  work 
schedule  or  leave  of  absence  with  no  benefits;  if  the  em- 
ployee is  also  covered  by  the  FMLA,  he  or  she  could  use 
the  provisions  of  the  FMLA  and  have  the  modified  work 
arrangement  treated  as  FMLA  "intermittent  leave,"  or  a 
"reduced-leave  schedule,"  with  employment  benefits 
maintained  for  up  to  twelve  weeks. 


Simultaneous  Coverage  and 
Reinstatement  Rights 

In  cases  of  simultaneous  coverage,  several  tensions 
arise  over  the  issue  of  reinstatement  rights.  For  example, 
the  workers'  comp  statute  does  not  specify  precisely 
whether  an  employer  must  reinstate  an  injured  em- 
ployee after  a  leave  of  absence,  while  both  the  ADA  and 
FMLA  do  impose  such  an  obligation.  And,  the  ADA 


and  FMLA  themselves  differ  in  their  reinstatement  re- 
quirements. 

Workers'  Comp  Non-Retaliation 
Requirements 

Under  workers'  comp,  an  injured  employee  can- 
not be  discharged  for  having  in  good  faith  filed  a  work- 
ers' comp  claim.  This  anti-retaliatory  discharge 
provision  (formerly  found  at  G.S.  97-6.1)  was  added  to 
the  workers'  comp  law  in  1984.  G.S.  97-6.1  also  pro- 
vided several  defenses  to  employers  accused  of  retalia- 
tory discharge,  including  a  provision  making  it 
permissible  for  the  employer  to  discontinue  the  em- 
ployment of  an  injured  employee  "if  the  employee  has 
received  compensation  for  permanent  total  disability  or 
for  permanent  partial  disability  that  interferes  with  the 
employee's  ability  to  adequately  perform  available 
work."71  Under  G.S.  97-6.1,  as  interpreted  by  the  North 
Carolina  courts,  employers  were  essentially  released  of 
any  further  employment  obligation  to  a  permanently 
injured  employee  who  could  no  longer  perform  his  or 
her  original  job  duties  by  accepting  and  paying  out  the 
employee's  workers'  comp  claim  on  the  basis  of  a  "per- 
manent total"  or  "permanent  partial  disability." 

In  1992  the  General  Assembly  repealed  G.S.  97-6.1 
and  enacted  a  new  anti-retaliation  law  applicable  to 
workers'  compensation:  the  North  Carolina  Retaliatory 
Discrimination  Act  (REDA).7:  REDA  contains  language 
similar  to  the  earlier  law  that  makes  it  illegal  to  take  any 
retaliatory  action  against  an  employee  who  files  a  work- 
ers' comp  claim.  But  unlike  the  old  law,  REDA  does  not 
say  an  employer  is  no  longer  obligated  to  continue  the 
employment  of  an  injured  employee  who  receives  com- 
pensation for  a  permanent  total  or  permanent  partial 
disability  and  can  no  longer  perform  his  or  her  original 
job  duties.  Instead,  the  new  law  provides  that  "it  shall 
not  be  a  violation  for  [the  employer]  to  discharge  or 
take  any  other  unfavorable  action  with  respect  to  an 
employee  who  has  engaged  in  protected  activity  as  set 
forth  under  [REDA]  if  the  [employer]  proves  by  the 
greater  weight  of  the  evidence  that  it  would  have  taken 
the  same  unfavorable  action  in  the  absence  of  the  pro- 
tected activity  of  the  employee."73  Whether  this  lan- 
guage will  be  applied  in  the  same  way  as  that  of  former 


70.  See  Mastroianni  and  Fram,  "The  Family  and  Medical  Leave  Act 
and  the  Americans  with  Disabilities  Act,"  553,  supra  note  48. 


71.  See  applied  in  Johnson  v.  Builder's  Transport,  Inc.  79  N.C.  App. 
721,  340  S.E.2d  515  (1986);  Conklin  v.  Carolina  Narrow  Fabrics  Company, 
1 13  N.C.  App.  542,  439  S.E.2d  239  ( 1994). 

72.  G.S.  95-240  through  -245. 

73.  G.S.  95-241(b). 
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G.S.  97-6.1  is  unclear.  The  courts  have  not  yet  decided  a 
case  on  this  issue. 

ADA  and  FMLA  Reinstatement  Requirements 

While  an  injured  employee  may  not  enjoy  rein- 
statement rights  under  workers'  comp,  he  or  she  does 
have  them  in  a  simultaneous  coverage  situation  under 
the  ADA  and  FMLA — although  the  two  laws  impose 
different  reinstatement  obligations  on  employers.  The 
ADA  accords  the  greater  right  by  requiring  that  a  dis- 
abled employee  be  reinstated  to  the  same  position  he  or 
she  held  before  a  leave  of  absence,  unless  the  employee 
is  no  longer  qualified  (meaning  the  employee  cannot  do 
the  essential  functions  of  the  job  even  with  a  reasonable 
accommodation)  or  the  employer  can  show  that  hold- 
ing the  position  open  would  be  an  undue  hardship.'4  If 
the  job  is  no  longer  available  because  it  would  have  been 
an  undue  hardship  to  hold  it  open,  or  if  the  employee 
cannot  perform  that  job  even  with  accommodation,  the 
employer  must  consider  reassigning  the  employee  to  a 
vacant  position  for  which  the  employee  is  qualified  if 
one  exists.75 

In  contrast  to  the  requirements  under  the  ADA, 
the  employer  does  not  have  to  reinstate  an  employee  re- 
turning from  FMLA  leave  to  the  same  position;  the  em- 
ployer may  return  the  employee  to  either  the  same 
position  he  or  she  held  before  the  leave  or  to  an  equiva- 
lent position  with  the  same  pay,  benefits,  and  other 
terms  and  conditions  of  employment.'6  Also,  the  em- 
ployer does  not  have  to  show  undue  hardship  to  trans- 
fer the  employee  to  an  equivalent  position  instead  of 
restoring  the  employee  to  the  same  position  he  or  she 
previously  held.  Once  the  employer  offers  to  reinstate 
the  employee  to  the  same  or  an  equivalent  position  and 
the  employee  has  exhausted  the  twelve  weeks  of  leave 
provided  under  the  act,  the  employer  has  satisfied  its 
FMLA  reinstatement  obligations.77 

Resolving  the  Reinstatement  Rights  Conflict 

Again  the  rule  seems  to  be  that  the  employer  must 
follow  "whichever   statutory  provision   provides  the 

74.  E£< )(  Tech.  Assist.  Manual,  S-37,  pt.  IX-3  (There  is  a  very  limited 
exception  allowing  exclusion  of  employees  who  would  pose  a  significant 
risk  of  substantial  harm  to  themselves  or  others.  This  determination  must 
be  made  on  an  individualized  assessment  of  the  employee's  present  ability 
to  safely  perform  essential  functions.  Even  where  such  a  risk  exists,  the  em- 
ployer may  have  to  make  a  reasonable  accommodation  if  that  would  elimi- 
nate the  risk  or  reduce  it  to  an  acceptable  level.). 

75.  42  U.S.C.A.  §  12,1 11(9)  ( 1995);  29  C.F.R.  pt.  1630  app.  §  1630.2(o) 
(1995). 

76.  29  U.S.C.A.  §2614(1995). 

77.  29  C.F.R.  §825.216(1995). 


greater  rights  to  employees."  Thus  even  after  an  em- 
ployee has  successfully  claimed  a  "permanent  total  dis-  s 
ability"  under  workers'  comp,  an  employer  still  may 
have  to  evaluate  the  injured  employee's  reemployment 
status  to  determine  if  he  or  she  is  entitled  to  return  to 
work  under  the  ADA  or  FMLA.78  Under  the  FMLA,  the 
employee  is  entitled  to  return  to  the  same  or  an  equiva- 
lent job;  however,  if  an  employee's  continuing  condi- 
tion makes  it  impossible  for  him  or  her  to  perform  an 
essential  function  of  the  position  after  exhausting  twelve 
weeks  of  FMLA  leave,  the  employer  has  no  further  obli- 
gation under  the  FMLA  to  accommodate  the  em- 
ployee.79 The  employee  also  may  have  a  right  under  the 
ADA  to  return  to  work  with  a  reasonable  accommoda- 
tion— unless  the  employer  can  show  undue  hardship.80 


Conclusion 

It's  clear  from  this  discussion  that  public  school 
employers  who  view  the  ADA,  the  FMLA,  and  workers' 
comp  as  separate  and  distinct  responsibilities  do  so  at 
their  own  peril.  To  successfully  navigate  this  legal  Ber- 
muda Triangle,  it  is  essential  to  have  a  working  knowl- 
edge of  each  law's  requirements.  It  might  be  a  good  idea  I 
for  school  boards  to  consult  the  agencies  that  adminis- 
ter these  laws  for  interpretive  guidance,81  as  well  as  an 
attorney  who  practices  employment  law.  An  employer 
also  must  adopt  an  integrated  approach  to  managing  its 
compliance  obligations  under  the  three  laws.  By  doing 


78.  It  might  seem  contradictory  that  an  employee  could  be  perma- 
nently and  totally  disabled  for  workers'  comp  purposes  and  simultaneously 
claim  under  the  ADA  that  he  or  she  is  able  to  do  the  job  with  reasonable  ac- 
commodation*. One  court  reached  this  conclusion.  Finding  that  the 
plaintiffs  representations  about  her  medical  condition  in  a  prior  workers' 
compensation  proceeding  did  conflict  with  her  subsequent  ADA  claim  that 
she  could  perform  the  essential  functions  of  her  position,  the  U.S.  District 
Court  for  the  Eastern  District  of  North  Carolina  granted  summary  judg- 
ment in  favor  of  the  employer.  See  Reigel  v.  Kaiser  Foundation  Health  Plan 
of  North  Carolina,  859  F.  Supp.  963  (E.D.N.C.  1994). 

79.  29  C.F.R.  §  825.214(b)  ( 1995). 

80.  Suppose  the  employer  cannot  reinstate  the  employee  as  he  or  she 
continues  to  be  unable  to  perform  the  job,  and  the  employer  cannot  con- 
tinue to  hold  the  position  open.  What  then  is  the  employee's  status?  Unfor- 
tunately, the  employee  faces  the  loss  of  a  job.  If  the  condition  is  covered  by 
workers'  comp,  the  employee  may  be  eligible  for  lifetime  benefits  for  a  per- 
manent total  disability.  If  the  condition  is  not  work-related,  many  North 
Carolina  public  school  employees  will  be  able  to  offset  some  of  their  finan- 
cial loss  by  obtaining  long-term  disability  benefits  under  the  North  Caro- 
lina Teachers'  and  State  Employees'  Retirement  System. 

81.  For  guidance  on  the  ADA,  contact  the  EEOC's  regional  offices  at         A 
(919)856-4022  (Raleigh)  or  (704)  567-7100  (Charlotte);  for  the  FMLA,         I 
contact  the  U.S.  Dept.  of  Labor's  regional  offices  at  (919)  790-2741  (Ra- 
leigh) or  (704)  344-6299  (Charlotte);  and  for  workers'  comp,  call  the  N.C. 
Industrial  Commission  at  (919)  733-4820  (Raleigh). 
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so,  employers  will  avoid  violating  the  laws;  they  also  will 
be  better  prepared  to  minimize  unnecessary  employee 
leaves.  An  employer  might  consider  administering  its 
leave  policies  in  an  integrated  fashion.  Bringing  work- 
ers' comp,  FMLA,  ADA,  and  other  employer-provided 
leave  policies  together  under  one  roof,  rather  than  ad- 
ministering them  separately,  can  eliminate  confusion 
among  both  the  employer  and  employees  over  what 
leave  employees  may  be  eligible  to  take.  Employers  also 
should  use  the  ADA's  reasonable  accommodation  rule 
as  the  impetus  to  begin  a  proactive  and  comprehensive 
light-duty  job  program,  which  might  help  revamp  fail- 
ing workers'  compensation  programs  stymied  by  wide- 
spread fraud  and  mismanagement.  The  interaction  of 
the  ADA,  FMLA,  and  workers'  comp  poses  a  significant 
compliance  challenge  for  employers,  but  it  might 
present  an  opportunity  to  cure  some  ills,  too. 

So  what  about  Joe,  who  fell  and  injured  his  back 
while  trying  to  repair  the  gutter? 

How  much  time  off  is  he  due7.  What  pay  and  benefits 
is  he  to  receive  during  that  time  off?  The  minimum  time 
off  he  is  due  is  twelve  weeks  of  unpaid  leave  under  the 
FMLA  (with  continuation  of  group  health  plan  benefits). 
If  he  has  suffered  a  permanent  total  disability,  the  maxi- 
mum time  off  he  is  due  might  stretch  out  indefinitely.  That 


would  be  the  case  under  the  workers'  comp  law.  Under 
workers'  comp,  Joe  also  is  entitled  to  two-thirds  of  his  aver- 
age week's  wage,  plus  medical  and  rehabilitation  expenses. 
Although  the  employer  might  lawfully  terminate  Joe's  em- 
ployment under  the  FMLA  if  he  cannot  perform  an  essen- 
tial function  of  the  job  after  twelve  weeks  of  leave  and 
under  the  workers'  comp  act  if  it  pays  out  his  claim  on  the 
basis  of  a  permanent  total  disability,  the  employer  must 
first  evaluate  whether  Joe  has  a  disability  covered  by  the 
ADA  and  whether  it  might  be  possible  to  keep  him  em- 
ployed with  a  reasonable  accommodation. 

What  kinds  of  medical  certification  may  the  em- 
ployer require?  Wlio  gets  to  pick  the  doctor?  Looking  at  all 
three  statutes  together,  it  is  clear  that  the  employer  may  re- 
quire sufficient  certification  to  understand  the  scope  of  the 
injury  and  the  prognosis,  and  to  provide  an  objective  basis 
on  which  to  assess  whether  the  employee  should  continue 
in  his  previous  job.  Initially,  it  might  be  unclear  who  gets 
to  pick  the  doctor,  but  all  three  acts  allow  the  employer  to 
secure  second  (and  in  one  case,  third)  opinions. 

What  rights  does  Joe  have  when  he  is  ready  to  go  back 
to  work?  He  may  have  no  reinstatement  rights;  in  that 
case,  he  may  never  get  back  to  work  for  this  county  school 
system.  But  if  his  recovery  period  is  short  and  he  remains 
able  to  do  the  job,  then  he  will  likely  be  entitled  to 
reinstatement.  M 


School  Personnel  as  Public  Officials 
in  Defamation  Lawsuits 

by  Prabha  Raja 


"Johnny  is  a  liar,  and  he  cheats  on  all  his  spelling  tests!" 
When  children  say  hurtful  things  about  one  another  on 
the  playground,  the  dispute  is  usually  resolved  by  infor- 
mal mediation  by  parents  and  teachers.  When  adults 
make  more  sophisticated  versions  of  these  statements, 
however,  the  remarks  can  become  the  basis  of  a  defama- 
tion lawsuit.  In  the  interests  of  free  speech  and  expres- 
sion, a  public  official  who  brings  a  suit  must  meet  a 
higher  standard  of  proof  to  succeed  than  would  a  pri- 
vate individual.  This  article  will  discuss  whether  various 
school  personnel  in  defamation  suits  are  public  officials 
and,  consequently,  held  to  a  higher  standard  of  proof. 


What  Is  Defamation? 

Defamation  is  the  "holding  up  of  a  person  to  ridi- 
cule, scorn  or  contempt  in  a  respectable  and  consider- 
able part  of  the  community  ...  [it  is]  that  which  tends 
to  injure  reputation."1  Defamation  pits  an  individual's 
right  to  his  or  her  good  name  against  another's  right  of 
free  speech  and  expression. 

The  following  statements  all  may  be  defamatory: 
"Ms.  Jones  cannot  manage  the  school  system  when  she 
comes  in  drunk  every  day";  "the  principal  of  our  school 
has  stifled  teachers'  creativity  by  giving  negative  perfor- 
mance reviews  to  innovative  teachers";  "Mr.  Smith  ver- 
bally abuses  his  students  and  fails  to  properly  conduct 
his  class."  In  brief,  defamatory  statements  injure  an 


The  author  is  a  third -year  law  student  and  a  candidate  for  a  master's 
in  public  policy  at  Duke  University.  She  was  a  summer  1995  law  clerk  at  the 
Institute  of  Government. 

1 .  Black's  Law  Dictionary  4 1 7  (6th  ed.  1 990). 


individual's  good  name  or  reputation.2  The  law  of  defa- 
mation is  based  on  the  principle  that  individuals  have 
an  interest  in  their  reputations,  and  it  protects  the  right 
to  be  free  from  false  attacks. 

There  are  two  basic  types  of  defamation.  Libel  is  a 
defamatory  statement  that  is  written  or  that  is  made  in  a 
form  of  communication  that  embodies  the  physical 
form  of  the  words.  Slander  is  a  defamatory  statement 
that  is  spoken  or  made  by  other  transitory  gestures. 

The  plaintiff  in  a  defamation  suit  must  prove  three 
basic  elements.3 

First,  the  plaintiff  must  prove  that  the  defen- 
dant made  a  defamatory  statement  about  the 
plaintiff.  A  written  statement  impeaching  the 
plaintiff  in  his  or  her  profession  is  considered 
libel  per  se,  that  is,  it  is  a  clearly  defamatory 
statement.4  A  spoken  statement  impeaching 
the  plaintiff  in  his  or  her  profession  is  consid- 
ered slander  per  se.5  (The  types  of  defamatory 
statements  considered  in  this  article  attack  the 
plaintiff's  professional  reputation  and  thus  are 
automatically  defamatory.) 


2.  Marczak  v.  Drexel  Nat'l  Bank,  542  N.E.2d  787  (111.  App.  1989). 

3.  Charles  A.  Dave  and  Mark  W.  Morris,  North  Carolina  Law  of  Torts 
(Charlottesville,  Va.:  Michie  Co.,  1991 ),  §  28.20. 

4.  There  are  three  types  of  libel  in  North  Carolina:  1 )  a  statement 
charging  the  plaintiff  with  an  infamous  crime,  having  an  infectious  disease 
are  also  libel  per  se;  2)  a  statement  susceptible  to  two  interpretations,  only 
one  of  which  is  defamatory;  3)  a  statement  defamatory  only  when  explana- 
tory circumstances  are  considered  is  libel  per  quod.  Dave  and  Morris,  North 
Carolina  Law  of  Torts,  §  28.31. 

5.  There  are  two  types  of  slander  in  North  Carolina:  1 )  statements 
involving  moral  turpitude,  or  that  impute  that  plaintiff  has  a  "loathsome 
disease"  are  also  slander  per  se,  2)  words  that  are  only  defamatory  when 
viewed  in  their  contexts  are  slander  per  quod.  Id.  §  28.32. 
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Second,  the  plaintiff  must  prove  that  the  state- 
ment was  false. 
•  Third,  the  plaintiff  must  prove  that  the  publi- 
cation of  the  statement  caused  injury  to  the 
plaintiff.  Publication  involves  the  written  or 
oral  transmission  of  the  words  to  a  third  party. 
To  meet  this  requirement,  the  third  party  must 
know,  either  through  the  inclusion  of  the 
plaintiffs  name  or  the  context  of  the  state- 
ment, that  the  statements  refer  to  the  plaintiff.6 

A  plaintiff  who  proves  these  elements  will  be  en- 
titled to  nominal  damages,  a  small  sum  of  money 
awarded  to  a  plaintiff  when  there  is  no  great  loss  to  be 
compensated,  but  there  has  been  an  invasion  of  the 
plaintiffs  rights.7  Additional  damages,  called  special 
damages,  can  be  awarded  if  the  plaintiff  proves  mon- 
etary loss  as  a  result  of  the  defamation. 


The  Evolution  of  the 
Public  Official  Rule 

In  1963  the  United  States  Supreme  Court  consid- 
ered a  defamation  suit  in  which  the  plaintiff  was  an 
elected  official.  In  New  York  Times  Co.  v.  Sullivan,  the 
elected  supervisor  of  the  police  department  in  Mont- 
gomery, Alabama,  B.  Sullivan,  brought  a  libel  suit 
claiming  that  an  advertisement  in  the  New  York  Times 
included  false  statements  that  defamed  him.'s  The  ad- 
vertisement, entitled  "Heed  Their  Rising  Voices,"  spoke 
of  nonviolent  black  student  demonstrations  for  equal 
rights.9  The  advertisement  referred  to  the  "wave  of  ter- 
ror" that  met  these  students  from  those  who  opposed 
their  struggle.  To  illustrate  that  "wave  of  terror,"  the  ad- 
vertisement described  several  events,  including  one  that 
occurred  in  Montgomery,  Alabama.  The  advertisement 
described  the  clash  as  follows: 

In  Montgomery,  Alabama,  after  students  sang  "My 
Country,  "lis  of  Thee"  on  the  State  Capitol  steps,  their 
leaders  were  expelled  from  school,  and  truckloads  of 
police  armed  with  shotguns  and  tear-gas  ringed  the 
Alabama  State  College  Campus.  When  the  entire  stu- 
dent body  protested  to  state  authorities  by  refusing  to 
re-register,  their  dining  hall  was  padlocked  in  an  at- 
tempt to  starve  them  into  submission.  .  .  .  Again  and 
again   Southern   violators  have  answered   Dr.   King's 


6.  Arnold  V.  Sharpe,  296  N.C.  533,  539,  251  S.E.2d  452,  456  (1979). 
Legal  injury  to  the  plaintiff  is  presumed  when  the  plaintiff  has  demon- 
strated the  oilar  elements  lor  libel  per  seand  slander  per se. 

7.  Black's  Law  Dictionary  592  (6th  ed.  1990). 

X.  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254  I  19641. 
9.W  .ii   !  16 


peaceful  protests  with  intimidation  and  violence.  They 
have  bombed  his  home  almost  killing  his  wife  and 
child.  They  have  assaulted  his  person.  They  have  ar- 
rested him  seven  times — for  "speeding,"  "loitering" 
and  similar  other  "offenses."  And  now  they  have 
charged  him  with  "perjury" — a  felony  under  which 
they  could  imprison  him  for  ten  yean  .  .  . 

Sullivan  claimed  that  the  use  of  the  word  police  in 
the  discussion  about  Alabama  State  College  imputed  the 
"ringing"  of  the  campus  and  the  padlocking  of  the  din- 
ing hall  to  him,  because  of  his  supervision  of  the  police 
department.  Sullivan  further  claimed  that  the  actions 
against  Dr.  King  would  be  attributed  to  him,  because 
only  police  have  arrest  powers,  and  the  advertisement 
made  no  distinction  between  the  they  who  arrested  Dr. 
King  and  the  they  who  bombed  Dr.  King's  home. 

Actual  Malice 

The  advertisement  contained  factual  errors:  the 
leaders  of  the  demonstration  were  not  expelled  because 
of  this  demonstration,  the  dining  hall  was  not  pad- 
locked, and  the  police  did  not  ring  the  campus.  The 
Court  held,  however,  that  the  usual  standard  of  factual 
error  was  not  sufficient  to  uphold  Sullivan's  suit.  In- 
stead the  Court  introduced  a  higher  standard  of  "actual 
malice."  As  a  public  official,  Sullivan  had  to  prove  not 
only  that  the  statements  about  his  professional  reputa- 
tion were  false  but  also  that  the  New  York  Times  Com- 
pany had  knowledge  that  the  statements  were  false,  or 
alternately,  that  it  acted  in  reckless  disregard  of  the 
truth.10  This  higher  standard  is  known  as  the  public 
official  rule  or  New  York  Times  rule  and  is  applied  wher- 
ever the  plaintiff  is  a  public  official  and  the  allegedly 
defamatory  statements  were  made  about  his  or  her 
official  conduct. 

This  heightened  standard  of  proof  for  public 
officials  is  based  on  the  First  Amendment  as  applied  to 
the  states  through  the  Fourteenth  Amendment.  The 
Court  reasoned  that  the  advertisement  was  protected 
free  speech  under  the  First  Amendment,  because 
Sullivan  was  a  public  official  and  the  statements  related 
to  his  official  conduct.  The  New  York  Times  Court  held 
that  there  is  a  "profound  national  commitment  to  the 
principle  that  debate  on  public  issues  should  be  unin- 
hibited, robust,  and  wide-open,  and  that  it  may  well  in- 
clude vehement,  caustic,  and  sometimes  unpleasantly 
sharp  attacks  on  government  and  public  officials."" 
The  nature  of  American  society  requires  that  there  be 


Id.  at  279-80. 
Id.  at  270. 
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vigorous  questioning  and  criticism  of  those  officials  in- 
volved in  public  issues,  and  the  First  Amendment  pro- 
tects this  questioning  and  criticism.  The  usual  standard 
of  defamation  would  force  individuals  to  be  absolutely 
certain  of  the  truth  of  their  statements  about  public 
officials,  because,  if  the  statements  were  false,  the  indi- 
viduals would  lose  a  defamation  lawsuit.  The  usual 
standard  of  defamation,  then,  chills  vigorous,  open  de- 
bate.12 Therefore,  while  individual  reputation  is  an  im- 
portant interest  worthy  of  protection,  there  must  be 
sufficient  accommodation  in  defamation  law  for  First 
Amendment  rights. 

The  Supreme  Court  reiterated  the  necessity  of  the 
heightened  standard  for  public  officials.  In  addition  to 
the  importance  of  robust  debate  and  First  Amendment 
rights  provided  by  New  York  Times,  public  officials  de- 
serve less  protection  than  do  private  persons,  because 
their  status  affords  them  greater  access  to  the  media  to 
rebut  the  allegations  and  because  they  entered  the  pub- 
lic arena  voluntarily  with  knowledge  of  the  risks.13 

Public  Figures 

The  heightened  standard  of  proof  for  public 
officials  was  expanded  to  include  another  group  of  indi- 
viduals in  Curtis  Publishing  Company  v.  Butts.14  The 
Court  decided  together  two  cases  involving  similar  is- 
sues. In  the  first,  Butts  was  a  privately  employed  athletic 
director  at  the  University  of  Georgia.  Curtis  Publishing 
Company  published  an  article  in  its  magazine,  the  Sat- 
urday Evening  Post,  claiming  that  Butts  conspired  to 
"fix"  a  football  game.  In  the  second,  Associated  Press  v. 
Walker,  Walker  was  a  private  individual  who  was  politi- 
cally prominent  and  well  known  for  his  views  on  the  use 
of  federal  troops  for  intervention  in  states.  The  Associ- 
ated Press  published  a  story  about  Walker  that  stated 
that  he  had  taken  command  of  a  violent  crowd  and 
charged  federal  marshalls  who  were  trying  to  enforce  a 
court  decree  ordering  enrollment  of  black  students  in 
the  University  of  Mississippi. 

The  Court  held  that  neither  Butts  nor  Walker 
were  public  officials  within  the  meaning  of  the  New 


12.  See  id.  at  254  ("A  rule  compelling  the  critic  of  official  conduct  to 
guarantee  the  truth  of  all  his  factual  assertions — and  to  do  so  on  pain  of  li- 
bel judgments  virtually  unlimited  in  amount — leads  to  a  comparable  'self- 
censorship'.  . . .  Under  such  a  rule,  would-be  critics  of  official  conduct  may 
be  deterred  from  voicing  their  criticism,  even  though  it  is  believed  to  be  true 
and  even  though  it  is  in  fact  true,  because  of  doubt  whether  it  can  be  proved 

in  court  or  fear  of  the  expense  of  having  to  do  so The  rule  thus  dampens 

the  vigor  and  limits  the  variety  of  public  debate.  It  is  inconsistent  with  the 
First  and  Fourteenth  Amendments."). 

13.  Gertz  v.  Robert  Welch,  Inc.,  418  U.S.  323,  345  (1974). 

14.  Curtis  Pub.  Co.  v.  Butts,  388  U.S.  130  (1967). 


York  Times  rule.  Nevertheless,  they  had  become  the 
objects  of  significant  public  interest  and  had  become  s 
public  figures.  Butts  had  attained  this  status  by  volun- 
tarily taking  his  position  as  athletic  director,  while 
Walker  had  become  a  public  figure  through  his  "pur- 
poseful activity  amounting  to  a  thrusting  of  his  per- 
sonality into  the  'vortex'  of  an  important  public 
controversy."1-'  As  public  figures,  both  individuals  had 
to  prove  a  higher  standard  than  would  a  private  plain- 
tiff. They  were  required  to  prove  that  the  journalists 
had  engaged  in  "highly  unreasonable  conduct  consti- 
tuting an  extreme  departure  from  the  standards  of  in- 
vestigation and  reporting  ordinarily  adhered  to  by 
responsible  publishers."16  Thus  the  Court  effectively 
held  public  figures  up  to  the  same  standard  of  height- 
ened proof  as  public  officials.17 

While  public  figures  are  not  necessarily  public 
officials,  it  is  possible  to  be  both  simultaneously.  A 
public  official  who  is  embroiled  in  a  controversy  of 
some  sort  may  also  have  attained  public  figure  status 
by  virtue  of  the  interest  in  the  controversy.  A  Mary- 
land case  classified  a  high  school  principal  as  a  "public 
figure-public  official"  related  to  The  Montgomery 
County  Sentinel  publication  of  an  article  entitled  "Our 
High  School  Principals:  How  Good  Are  They?"18  The  ( 
article  gave  Fred  Dunn,  a  high  school  principal,  an 
"unsuited"  rating  and  criticized  his  heavy  stress  on 
discipline.  Dunn  had  been  involved  in  several  com- 
munitywide  controversies  over  curriculum  changes, 
school  speakers,  and  even  his  possible  transfer.  This 
court  did  not  distinguish  between  the  two  classifi- 
cations, because  the  same  standard  of  proof  applies, 
but  most  courts  still  choose  one  classification.19  Be- 
cause the  factors  that  make  an  individual  a  public 
official  or  public  figure  differ,  it  is  possible  for  a  school 
employee  to  be  one  but  not  the  other.  (Public  figures 
will  not  be  discussed  in  this  article  as  the  elements  that 
make  an  individual  a  public  figure  depend  heavily  on 
the  facts  of  the  controversy.) 


15.  Ill  at  155. 

16.  Id. 

\  7.  ( ,i-nz.  418  U.S.  at  342  ("Those  who,  by  reason  of  the  notoriety  of 
their  achievements  or  the  vigor  and  success  with  which  they  seek  the 
public's  attention,  are  properly  classed  as  public  figures  and  those  who  hold 
governmental  office  may  recover  for  injury  to  reputation  only  on  clear  and 
convincing  proof  that  the  defamatory  falsehood  was  made  with  knowledge 
of  its  falsity  or  with  reckless  disregard  for  the  truth."  i. 

18.  Kapiloff  v.  Dunn,  343  A.2d  251,  255  (Md.  App.  19751. 

19.  See,  e.g.,  Palmer  v.  Bennington  Sch.  Dist.,  Inc.,  615  A.2d  498, 
501  (Vt.  1992)  ("Although  both  public  figures  and  public  officials  are  sub- 
ject to  a  higher  burden  of  proof  in  defamation  cases,  the  constitutional 
tests  for  characterizing  an  individual  as  a  public  figure  or  public  official 
arc  different."). 
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Who  Is  a  Public  Official? 

New  York  Times  v.  Sullivan  did  not  define  exacdy 
who  is  a  public  official  for  the  sake  of  a  defamation  suit;20 
the  application  of  the  heightened  standard  of  proof 
clearly  depends  on  the  status  of  the  individual  plaintiff, 
not  on  the  content  of  the  allegedly  defamatory  speech.21 
Later  Supreme  Court  cases  provided  further  guidance  on 
the  classification  of  public  officials.22  The  Court  used  the 
following  two-part  definition  to  analyze  whether  an  in- 
dividual is  a  public  official  in  a  defamation  suit: 

1 .  The  individual  has,  or  appears  to  the  public  to 
have,  substantial  responsibility  over  govern- 
mental affairs.23 

2.  The  public  has  an  independent  interest  in  the 
qualifications  and  performance  of  the  em- 
ployee, beyond  its  interest  in  all  government 
employees,24  and  beyond  the  particular  charges 
in  the  controversy.25 

The  Supreme  Court  has  not  made  clear  whether 
both  these  parts  must  be  present,  or  whether  one  is 
sufficient.  Some  courts  have  even  used  a  three-part 
definition,26  while  other  courts  deciding  defamation 
cases  have  analyzed  the  plaintiff's  status  using  only  one 
\  part.  Therefore  it  seems  that  a  plaintiff  can  be  found  to 
be  a  public  official  if  he  or  she  meets  either  one  of  the 
two  parts.27 

An  elected  official  is  the  clearest  example  of  a  pub- 
lic official.28  The  public  has  an  interest  in  the  qualifica- 


20.  See  New  York  lima,  376  U.S.  at  283,  n.23  i  "We  have  no  occasion 
to  determine  how  far  down  into  the  lower  ranks  of  government  employees 
the  'public  official'  designation  would  extend  lor  purposes  of  this  rule,  or 
otherwise  to  specify  categories  of  person  who  would  or  would  not  be  in- 
cluded."). 

2 1 .  See  id.  at  323  I  holding  that  the  New  York  Times  rule  is  not  applied 
wherever  there  is  a  statement  of  public  concern,  but  rather  the  relevant  con- 
sideration is  the  plaintiff's  status). 

22.  See  Rosenblatt  v.  Baer,  383  U.S.  75,  84  (1966)  (stating  that  the 
determination  of  who  is  a  public  official  should  not  be  made  by  state-law 
standards,  "states  have  developed  definitions  ot  public  official'  for  local 
administrative  purposes,  not  the  purposes  of  a  national  constitutional 
protection"). 

23.  Id.  at  85. 

24.  Id.  at  86. 

25.  Wat  86-87,  n.  13. 

26.  lohnson  v.  Robbinsdale  [ndep.  Sch.  Dist.  No.  281,  827  F.  Supp. 
1434  II).  Minn.  1993)  (court  uses  three  part  definition:  duties  related  to  the 
public  interest,  position  that  can  significantly  influence  resolution  of  public 
issues,  and  having  substantial  responsibility  over  governmental  affairs). 

27.  Hut  cf.  True  v.  Ladner,  513  A.2d  257,  263  (Me.  1986)  (explaining 

>that  the  first  factor  can  serve  as  support  lor  the  test  lor  public-official  status, 
which  is  whether  the  public  has  an  independent  interest  in  the  qualifica- 
tions and  performance  of  the  employee). 

28.  See  New  York  Times  (  o.,  S76  I  l.S.  254,  283,  n.23  (holding  that 
n    pondent's  position  as  an  elected  city  commissioner  clearly  made  him  a 

public  official"). 


tions  and  performance  of  an  elected  official,  and  it  has 
the  right  to  engage  in  debate  about  the  official.  Courts 
have  applied  this  rationale  to  elected  officials  in  the 
school  arena  by  finding  members  of  the  board  of  educa- 
tion to  be  public  officials.29  Courts  have  also  declared 
other  nonelected  officials  to  be  public  officials,  such  as 
candidates  for  public  office,30  a  judge  in  a  municipal 
court,31  and  a  clerk  of  a  state  court.32 


Who  Are  North  Carolina's 
Public  Officials? 

North  Carolina  has  not  deal1:  extensively  with  the 
question  of  who  is  a  public  official  in  a  defamation  suit. 
In  1974  the  North  Carolina  Court  of  Appeals  focused 
on  the  New  York  Times  v.  Sullivan  public-official  analy- 
sis when  it  heard  Cline  v.  Brown,  a  case  involving  the 
deputy  sheriff  of  Forsyth  County.  The  deputy  sheriff, 
C.  G.  Cline,  brought  a  defamation  suit  against  Bertram 
Ervin  Brown.  Cline  was  involved  in  the  fatal  shooting  of 
Marshall  McCree  Mabe  while  Mabe  and  an  accomplice 
were  committing  a  burglary.  Brown  wrote  a  letter  to  the 
FBI  and  passed  it  on  to  the  Winston- Salem  Journal,  stat- 
ing that  one  of  the  deputies  involved  in  the  shooting 
"may  have  had  a  personal  grudge"  against  Mabe  and 
that  the  shooting  was  part  of  a  conspiracy  with  Mabe's 
accomplice.33  The  court  held  that  Cline,  as  deputy  sher- 
iff, was  subject  to  the  public  official  rule. 

The  court  used  both  parts  of  the  Supreme  Court 
definition  to  hold  Cline  a  public  official.  First,  he  had 
substantial  responsibility  over  the  governmental  func- 
tion of  law  enforcement,  because  his  duties  were  pre- 
scribed and  directed  by  law.34  Second,  the  court  found 
that  although  a  deputy  sheriff  is  not  a  high-ranking 
government  official,  the  position  meets  the  second 
part  of  the  definition,  because  it  "has  great  potential 
for  social  harm  and  thus  invites  independent  interest 
in  the  qualifications  and  performance  of  the  person  or 
persons  who  hold  the  position."35  In  later  cases,  North 
Carolina  courts  have  considered  the  following  indi- 
viduals  public   officials:   a  police   officer,36   an   IRS 


5(1  Mr 


2d  574  (N.Y. 


29.  Cabin  v.  Community  Newspapers, 
Sup.  Ct.  1966). 

30.  Dyer  v.  Davis,  189  So.  2d  678  (La.  App.  1966 

31.1  iriscoll  v.  Block,  210  N.E.2d  899  (Ohio  App.  1965). 

32.  Beckley  Newspapers  Corp.  v.  Hanks,  389  U.S.  81  (1967). 

33.  Cline  v.  Brown,  24  N.C.  App.  209,  216,  210  S.F.2d  446,  430  (  19741 

34.  Id.  at  215,  210S.E.2dat449. 

35.  id. 

36.  Dellinger  v.  Belk,  34  N.C.  App.  488.  238  S.F.2d  788  (1977). 
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agent,37  a  medical  examiner,38  a  candidate  for  state 
senate,39  and  a  town  manager.40 

It  is  not  clear  whether  North  Carolina  courts  re- 
quire both  parts  of  the  definition  to  be  proven.  In  all 
cases  except  Angel  v.  Ward,  in  which  an  IRS  agent  was 
held  to  be  a  public  official,  North  Carolina  courts  have 
used  both  parts  of  the  definition  in  their  analysis,  as 
done  in  Cline  v.  Brown.  In  Angel  v.  Ward,  a  former  IRS 
agent  sued  an  accounting  firm  for  phoning  and  writing 
her  supervisor  and  complaining  about  the  agent's  lack 
of  competence  and  professionalism  to  conduct  tax  re- 
views.41 The  court  found  that  because  the  IRS  agent  had 
substantial  responsibility  over  governmental  affairs  in 
tax  collection,  the  agent  was  "the  federal  government 
for  tax  assessment  purposes.  No  constitutional  differ- 
ence exists  between  'police  work'  entailed  in  the  assess- 
ment and  collection  of  taxes  and  that  involved  in  the 
enforcement  of  governmental  laws."42  Because  the 
North  Carolina  courts  have  held  an  individual  to  be  a 
public  official  based  on  one  and  both  parts  of  the 
definition,  it  is  likely  that  a  positive  finding  of  one  part 
would  suffice  for  a  public-official  determination. 

Later  North  Carolina  cases  have  been  fairly  consis- 
tent with  Cline  v.  Browns  analysis  of  the  public-official 
question  and  use  of  the  Supreme  Court  two-part 
definition.  In  later  cases,  the  first  part  of  the  Supreme 
Court  definition — a  substantial  responsibility  over  gov- 
ernmental affairs — existed  where  the  duties  of  the  posi- 
tion were  prescribed  by  law.43  This  approach  was  used  to 
find  the  deputy  sheriff  and  the  police  officer  to  be  public 
officials.  North  Carolina  courts  found  the  second  part  of 
the  definition — an  independent  public  interest  in  the 
qualifications  and  performance  of  an  individual — where 
the  individual  could  cause  great  harm  if  he  or  she  abused 
his  or  her  position.  This  rationale  was  used  to  find  that 
the  deputy  sheriff,  the  police  officer,  and  the  medical  ex- 
aminer were  public  officials.  For  both  parts  of  the  Su- 
preme Court  definition,  the  employee's  low  position  in 
the  employee  hierarchy  was  not  relevant.44 


37.  Angel  v.  Ward,  43  N.C.  App.  288,  258  S.E.2d  788  ( 1979). 

38.  Hall  v.  Piedmont  Pub.  Co.,  46  N.C.  App.  760, 266  S.E.2d  397  ( 1980). 
59.   r/aylor  v.  Greensboro  News  Co.,  57  N.C.  App.  426,  291  S.E.2d 

852  (1982)  (the  court  did  not  discuss  the  two-part  definition  but  stated  that 
candidates  for  office  are  public  officials). 

40.  Varner  v.  Bryan,  113  N.C.  App.  697,  440  S.E.2d  295  (1994)  (the 
court  did  not  explain  its  holding  that  the  town  manager  was  a  public 
official). 

41.  Angel  v.  Ward,  43  N.C.  App.  at  291,  258  S.E.2d  at  790-91. 
42./,/.  at  293,  258  S.E.2d  at  791. 

43.  E.g.,  Cline  v.  Brown,  24  N.C.  App.  209,  215,  210  S.E.2d  at  446, 
449(1974). 

44.  E.g.,  Hall  v.  Piedmont  Pub.  Co.,  46  N.C.  App.  760,  763,  266 
S.E.2d  397, 400  (1980). 


Are  School  Personnel 
"Public  Officials"? 

Courts  consistently  have  used  several  indicators 
when  interpreting  the  Supreme  Court  two-part 
definition.  When  considering  the  first  part,  courts  have 
considered  whether  a  governmental  responsibility  exists 
by  looking  at  state  constitutions,  state  statutes,  and  pre- 
vious cases.  Then  the  courts  determine  whether  the  in- 
dividual employee  has  a  substantial  responsibility  over 
the  governmental  affair  by  analyzing  his  or  her  role  in 
policy  and  decision  making  for  the  governmental  role. 
When  considering  the  second  part,  courts  have  looked 
for  evidence  to  support  the  public's  strong  interest  in 
the  position  or  the  potential  of  harm  that  could  result 
from  abuse  of  the  position.  Because  the  duties  of  school 
personnel  vary  widely,  the  positions  will  be  treated 
separately  in  the  following  discussion. 

School  Superintendents 

Superintendents  occupy  the  highest  administrative 
position  in  a  school  system.  Their  responsibilities  are 
substantial,  including  recommending  employees  to  be 
hired,  reviewing  the  performance  of  school  personnel, 
developing  the  budget,  and  proposing  policies  to  the  lo-  / 
cal  school  boards.  In  a  public  meeting  about  the  salaries 
of  public  school  teachers  in  Belle  Chasse,  Louisiana,  the 
deceased  superintendent  of  the  schools  was  maligned  as 
a  drunkard.45  A  Louisiana  court  held  that  the  New  York 
Times  standard  applied.  A  school  superintendent  was  a 
public  official,  because  the  public  has  an  independent 
interest  in  the  qualifications  and  performance  of  the 
person  who'holds  the  position.46 

It  is  almost  certain  that  North  Carolina  courts 
would  consider  superintendents  to  be  public  officials 
based  on  the  first  part  of  the  definition.  Education  is  a 
governmental  affair  in  North  Carolina.  This  is  an  im- 
portant step  for  all  positions,  because  the  first  part  of 
the  Supreme  Court  definition  relies  on  a  determination 
that  the  employee  has  a  substantial  responsibility  over  a 
governmental  affair.  Other  states  have  made  this  deter- 
mination that  education  is  a  governmental  affair  by  re- 
viewing the  state  constitution,  state  statutes,  and 
previous  cases.  The  North  Carolina  Constitution 
pledges,  in  Article  I,  Section  15,  that  "the  people  have  a 
right  to  the  privilege  of  education,  and  it  is  the  duty  of 


45.  State  v.  Defley,  395  So.  2d  759,  761  (La.  1981 )  (the  reputation  of 
deceased  individuals  is  vulnerable  to  injury,  and  cannot  be  rebutted,  and  is 
therefore  actionable  in  a  defamation  suit). 

46.  Id. 
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the  State  to  guard  and  maintain  that  right."  In  Article 
.  IX,  the  state  commits  itself  to  encouraging  education  in 
the  state.4'  It  authorizes  the  General  Assembly  to  create 
a  general  and  uniform  system  of  free  public  schools,  and 
assigns  responsibility  to  local  governments.  Further- 
more, the  constitution  provides  for  a  state  board  of  edu- 
cation to  supervise  and  administer  the  schools.48 
Chapter  115C  of  the  North  Carolina  General  Statutes 
(G.S.)  prescribes  various  specifics  about  the  establish- 
ment and  maintenance  of  a  uniform  and  free  public 
school  system  and  about  the  officials  charged  with  oper- 
ating the  schools.  These  include  the  hiring,  duties,  and 
dismissal  procedures  for  employees.  Additionally,  the 
North  Carolina  Supreme  Court  has  affirmed  the  gov- 
ernmental nature  of  education  in  North  Carolina:  "un- 
questionably, the  education  of  residents  of  this  State  is  a 
recognized  object  of  State  government."41*  In  a  discus- 
sion of  fee  waivers  in  schools,  the  court  reiterated  the 
governmental  nature  of  education  by  stating  "that  equal 
access  to  participation  in  our  public  school  system  is  a 
fundamental  right,  guaranteed  by  our  state  constitution 
and  protected  by  considerations  of  procedural  due  pro- 
cess. "M 

Several  of  the  North  Carolina  cases  discussed 
)  above  found  a  substantial  responsibility  in  cases  in 
which  duties  were  prescribed  by  law.51  The  duties  of  the 
superintendents  are  prescribed  by  law  in  G.S.  1 15C-276. 
North  Carolina  superintendents  also  possess  the  deci- 
sion-making responsibilities  important  for  a  finding  of 
substantial  responsibility,  such  as  participating  in  the 
school  budget  and  finances"2  and  assigning  principals  to 
school  buildings.53 

The  second  part  of  the  Supreme  Court  definition, 
the  public's  independent  interest  in  the  position,  may 
not  justify'  the  conclusion  that  superintendents  are  pub- 
lic officials  as  well  as  does  the  first  part  of  the  definition. 
North  Carolina  has  decided  this  part  by  asking  whether 
an  abuse  of  the  position  could  result  in  great  harm.  Su- 
perintendents do  not  fit  this  test  directly.  Although  it  is 
true  that  they  could  create  a  restrictive  school  environ- 
ment that  would  adversely  affect  the  students,  it  might 
be  difficult  to  find  the  causal  link  between  the  students' 


47.  N.C.  CONST,  art.  IX,  §1. 

48.  Id.  at  <>  4. 

44.  State  Educ.  Assistance  Auth.  v.  Bank  of  Statesville,  276  N.C.  576, 
586,  174  S.E.2d  551, 559  (1970). 

50.  Sneed  v.  Greensboro  Bd.  of  Educ,  299  N.C.  609,  618,  264  S.E.2d 
106,  113  11980). 

■  I     /   ,:  .  <  line  v.  Brown,  24  N.C.  App.  209,  210  S.E.2d  446  (1974); 
Dellinger  v.  Belk,  34  N.C  App.  488,  238  S.E.2d  788  (1977). 
12  G.S   U5(  -276(o). 
1.G.S.115I     !  6(q 


injury  and  the  superintendent's  actions.  In  contrast,  an 
abuse  of  power  by  a  police  officer  could  result  directly 
in  physical  harm  to  citizens.54  If  this  part  of  the 
definition  were  to  be  read  more  literally  in  North  Caro- 
lina to  mean  the  actual  interest  that  the  public  has  in  the 
government  position,  superintendents  would  meet  the 
second  part  of  the  definition.  The  public  has  a  strong  in- 
terest in  superintendents  because  of  the  great  public  in- 
terest in  education  demonstrated  by  the  debates 
occurring  about  school  reform  and  the  superintendent's 
prominent  position  in  education. 

Principals 

A  principal  is  the  instructional  leader  of  an  indi- 
vidual school  and  is  responsible  for  school  planning, 
managing  employees,  and  disciplining  students.  The 
states  that  have  decided  whether  principals  are  public 
officials  have  come  down  on  different  sides  but  have  fo- 
cused on  the  first  part  of  the  Supreme  Court  definition. 
Those  states  that  found  principals  to  be  public  officials 
began  by  finding  support  for  the  proposition  that  edu- 
cation is  an  important  governmental  responsibility  in 
state  statutes55  and  previous  cases.56  The  operation  of 
the  school  was  seen  as  a  legitimate  subject  for  public  de- 
bate, because  "it  is  more  important  to  permit  a  robust 
discussion  of  our  public  schools,  whether  sex  education, 
drug  use,  or  racial  insensitivity  is  the  topic,  than  to  per- 
mit a  principal  to  recover  damages  by  a  lesser  standard 
than  'actual  malice.'"57  Courts  focused  on  the  princi- 
pal's substantial  role  in  fulfilling  this  responsibility 
through  managing  teachers  and  other  employees,  and 
having  the  discretion  to  make  policy  for  the  school.58 
The  substantial  role  of  principals  was  highlighted  by  the 
court  in  Johnson  v.  Robbinsdale  Independent  School  Dis- 
trict No.  281.  Two  parents  accused  the  principal,  Shirley 
Johnson,  of  being  a  poor  administrator,  incapable  of 
handling  her  duties,  and  introducing  prejudice  to  the 
school  community  by  complaining  about  her  status  as 
the  only  African-American  principal  in  the  district  at 
the  time  of  her  hiring.  After  establishing  the  govern- 
mental nature  of  education,  the  court  held  Johnson  to 


54.  See  Dellinger,  34  N.C.  App.  at  490,  238  S.E.2d  at  789. 

55.  See  Palmer  v.  Bennington  Sch.  Dist.,  Inc.,  615  A.2d  498,  502  (Vt. 
1992)  (holding  that  "Vermont's  compulsory  education  statute  reflects  the 
state's  commitment  to  this  essential  government  function"). 

56.  Set'  id.  at  501  ["Education  is  perhaps  the  most  important  func- 
tion of  state  and  local  governments."!  quoting  Brown  v.  Board  of  Educ,  347 
U.S.  483,  493  (1954)]. 

57.  EUerbee  v.  Mills,  422  S.E.2d  539,  542  (Ga.  1992)  (Fletcher  I.,  con- 
curring). 

58.  E.g.,  Palmer,  615  A.2d  at  502;  Stevens  v.  Tillman.  855  F.2d  394, 
403  (7th  Cir.  1988)  (holding  that  principal  was  a  public  official  just  like  the 
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be  a  public  official,  because  "principals  are  the  persons 
who  control,  supervise  and  govern  public  schools. 
While  principals  must  adhere  to  rules  set  out  by  the 
board  of  education  and  the  school  board,  they  have 
broad  authority  over  the  format  of  a  school's  educa- 
tional programs.  Thus,  principals  have  significant  gov- 
ernmental power  over  public  education  and  the 
students  they  supervise."59 

Other  courts,  however,  have  found  that  principals 
are  not  public  officials.  Although  they  did  not  dispute 
the  important  governmental  responsibility  for  educa- 
tion, they  held  that  the  principal  does  not  have  a  sub- 
stantial responsibility  over  this  governmental  function. 
Principals,  they  found,  are  not  high  policy  makers  and 
are  too  remote  from  the  conduct  and  decision  making 
of  government.60  Their  duties  are  limited  to  in-school 
affairs.  Therefore  they  did  not  exercise  the  substantial 
responsibility  necessary  to  be  held  to  a  higher  standard 
of  proof  in  a  defamation  suit. 

North  Carolina  courts  would  likely  consider  prin- 
cipals public  officials  for  defamation  purposes.  The 
General  Statutes  of  North  Carolina  prescribe  specific 
details  about  the  role  of  principals,  including  the 
method  of  selection,61  salary,6-  rules  of  conduct,63  method 
of  employment,64  and  powers  and  duties.65  This  con- 
forms to  the  North  Carolina  test  that  duties  determined 
by  the  General  Assembly  create  a  public  official.  Addi- 
tionally, the  principal  is  responsible  for  decisions  that 
affect  the  daily  functioning  of  the  school. 

Principals,  like  superintendents,  would  not  gener- 
ate great  harm  to  society  and  individuals  through  an 
abuse  of  power.  They  could  cause  problems  in  the 
efficient  administration  of  the  school,  but  this  does  not 
seem  to  be  the  type  of  harm  envisioned  by  the  courts. 
North  Carolina  courts  have  found  that  the  ability  of  a 
police  officer,  deputy  sheriff,  and  a  medical  examiner  to 
cause  harm  justifies  an  independent  interest  in  their 
qualifications  and  performance.  Once  again  this  physi- 
cal harm  is  not  likely  in  the  principal's  case.  Some  situa- 
tions, however,  could  fit  the  harm  test.  For  example,  a 


commissioner  in  New  York  Times  because  although  not  elected,  a  principal 
has  "great  discretion  over  the  operation  of  [the  school].  How  she  used  that 
discretion  was  the  subject  oflegitimate  public  debate"). 

59.  Johnson  v.  Robbinsdale  Indep.  Sch.  Dist.  No.  281,  827  F.  Supp. 
1439,  1443  (D.Minn.  1993). 

60.  E.g.,  McCutcheon  v.  Moran,  425  N.E.2d  1130  (111.  App.  1981); 
EUerbee,  422  S.E.2d  at  540. 

61.  G.S.  115C-284. 
62.G.S.  115C-285. 

63.  G.S.  115C-286. 

64.  G.S.  115C-287.1. 

65.  G.S.  115C-288. 


principal  who  encourages  the  use  of  corporal  punish- 
ment stands  a  high  chance  of  causing  harm  if  he  or       a 
other  personnel  abuse  their  positions  in  implementing       * 
corporal  punishment. 

Additionally,  school  reform  efforts  in  North  Caro- 
lina have  increased  the  visibility  of  principals.  As  com- 
munity members  get  more  involved  in  their  schools, 
principals  become  a  subject  of  public  debate.  The  ap- 
pointment or  reassignment  of  a  principal  may  involve 
debate  and  discussion  of  the  kind  envisioned  by  the  Su- 
preme Court  in  New  York  Times.  Other  states  have  used 
evidence  such  as  the  number  of  withdrawals  from  a 
teacher's  class  to  demonstrate  the  public's  independent 
interest  in  the  position.66  Similarly,  the  debates  and  dis- 
cussions surrounding  principals  may  serve  as  actual  evi- 
dence of  the  public's  independent  interest  in  the 
position.  Because  North  Carolina  has  relied  on  the 
harm  test  to  consider  someone  a  public  official  under 
the  second  part,  rather  than  evidence  of  the  public's  in- 
dependent interest,  it  is  not  clear  that  the  courts  would 
support  this  reasoning. 

Teachers 

The  public-official  status  of  teachers  is  also  in  dis- 
pute. Courts  that  held  that  teachers  are  public  officials  / 
addressed  both  parts  of  the  definition.  In  one  case, 
Martha  Elstrom,  a  teacher,  sued  a  school  district  in 
Minnesota  for  defamation.  The  incident  concerned  two 
instances  in  which  Elstrom  discussed  the  attributes  of 
different  racial  groups,  once  in  class  and  once  in  a 
school  office.  After  racial  bias  claims  were  filed  with  the 
district,  the  coordinator  of  affirmative  action  and  hu- 
man resources  investigated  Elstrom.  In  her  report,  the 
coordinator  stated  that  Elstrom  "perpetuated  negative 
stereotypes"  and  "violated  district  professional  stan- 
dards."67 The  superintendent  and  principal  of  the 
school  followed  up  the  investigation  with  reports  and  a 
letter  to  students  and  parents  containing  these  same 
findings.  Elstrom  sued  the  school  district  for  defama- 
tion. The  court  held  that  Elstrom  was  a  public  official 
and  had  to  prove  actual  malice.  The  court  established 
the  first  part  of  the  definition  by  stressing  the  fact  that 
education  is  a  governmental  responsibility  and  that 
teachers  are  an  important  part  of  this  responsibility  be- 
cause they  "act  with  the  authority  of  the  government."6" 
The   court   then   discussed   the   second   part   of  the 


66.  Johr 


Corinthian  Television  Corp.,  583  P.; 


67.  Elstrom  v.  Independent  Sch.  Dist.  No.  270,  No.  C3-94-2626,  1995 
Minn.  Ct.  App.  LEXIS  736,  at  *3-4  (Minn.  Ct.  App.  June  6,  1995). 

68.  Id.  at  *8. 
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definition  by  noting  that  the  public  has  an  independent 
interest  in  teachers  because  of  the  harm  an  abuse  of 

'        their  position  may  cause.69 

Other  courts  finding  teachers  to  be  public  officials 
also  have  addressed  both  parts  of  the  definition.  Courts 
have  echoed  the  reasoning  of  Elstrom  when  discussing 
the  first  part  by  holding  that  teachers  have  a  substantial 
responsibility  for  education  and  "exercise  almost  un- 
limited responsibility  for  the  daily  implementation  of 
the  governmental  interest  in  educating  young  people."70 
States  that  have  held  that  teachers  are  public  officials 
place  greater  emphasis  on  the  second  part  of  the  Su- 
preme Court  definition.  Because  a  teacher  can  do  great 
harm  if  the  teacher  abuses  his  or  her  position,  the  public 
has  a  strong  interest  in  a  teacher's  qualifications  and 
performance.  Just  as  courts  have  held  that  a  probation 
officer71  or  police  officer72  is  a  public  official,  because  an 
abuse  of  his  or  her  power  can  cause  great  harm,  some 
courts  reason  that  an  incompetent  teacher  could  also 
cause  psychological  or  physical  injury  to  children.73 

Nevertheless,  other  cases  have  held  that  teachers  are 
not  public  officials.  The  thrust  of  this  argument  rests  on 
the  first  part  of  the  Supreme  Court  definition — that 
teachers  do  not  have  substantial  responsibility  for  a  gov- 

\  ernmental  function.  The  state  supreme  court  of  Maine 
has  held  that  education  is  not  a  uniquely  governmental 
function.74  The  same  Maine  case  held  that  teachers  did 
not  have  substantial  responsibility  over  education  either. 
The  court  contrasted  a  police  officer  with  a  school- 
teacher by  holding  that  "while  the  authority  of  a  law  en- 
forcement officer  potentially  extends  over  all  persons 
within  the  territorial  jurisdiction  of  the  law  enforcement 
agency  and  to  all  hours  of  a  day,  the  authority  of  a  public 
school  teacher  is  normally  limited  to  school  children 
within  the  school  building  during  ordinary  school 
hours."75  Because  of  these  limitations,  the  courts  have 
held  that  a  teacher  does  not  have  substantial  responsibil- 
ity for  education.  Other  cases  have  stressed  the  lack  of 
substantial  responsibility  of  teachers  over  governmental 
affairs  because  teachers  do  not  create  or  control  policy.76 


69.  Id. 

70.  Kelley  v.  Bonney,  606  A.2d  693,  710  (Conn.  1992).  See  also 
Elstrom  at  '9  ["Our  society  gives  teachers  great  authority  and  holds  them  in 
a  position  of  special  trust."  (quoting  State  v.  Ford,  397  N.W.2d  875,  879 
(Minn.  1986)]. 

71.  Elstrom  at  *9  [citing  Britton  v.  Koep,  470  N.W.2d  518,  523 
(Minn.  1991)1. 

72.  Kelley,  606  A.2d  at  710  [citing  Moriart)  v.  Lippe,  294  A.2d  326, 
330-31  (Conn.  1972)]. 

I   /  g.,  id. 

74.  True  v.  Ladner,  513  A.2d  257,264  (Me.  1986). 

75.  Id. 

76.  Richmond  Newspapers,  In,...  I  ipscomb,  362  S.E.2d  32  ( Va.  1987). 


Furthermore,  the  courts  that  did  not  classify  a 
teacher  as  a  public  official  have  stressed  that  the 
justifications  for  the  higher  standard  of  proof  provided 
by  the  Supreme  Court  in  decisions  after  New  York 
Times  do  not  apply  to  teachers.  First,  becoming  the  sub- 
ject of  public  debate  is  not  inherent  in  teaching  as  it  is  in 
public  office — teachers  did  not  voluntarily  seek  this  role 
when  they  entered  the  profession.77  Second,  contrary  to 
the  public  officials  envisioned  by  the  Supreme  Court, 
teachers  usually  do  not  have  ready  access  to  the  media 
to  rebut  allegations  simply  because  they  are  teachers.78 

Teachers  may  be  public  officials  in  North  Carolina. 
It  is  not  clear  whether  courts  would  declare  teachers  to 
meet  the  first  part  of  the  definition  of  having  substantial 
responsibility  over  education.  On  the  one  hand,  North 
Carolina  courts  have  looked  to  the  existence  of  statu- 
tory provisions  to  determine  whether  an  official  is  a 
public  official,  and  the  duties  of  teachers  are  prescribed 
by  law  in  G.S.  115C-307;  and  several  other  sections  re- 
late to  qualifications,  salary,  and  hiring  of  teachers. 
However,  teachers  would  not  pass  the  decision-making 
test  used  by  other  states.79  Teachers  do  not  have  final 
authority  over  school  policies,  and,  unlike  principals, 
teachers  do  not  manage  school  employees.  Teachers' 
most  significant  decision  is  determining  their  own 
teaching  style  and  implementing  curriculum;  even  that 
may  be  restricted  by  the  school  board  and  principals 
and  a  statute  that  states:  "it  shall  be  the  duty  of  all  teach- 
ers, including  student  teachers,  substitute  teachers,  vol- 
untary teachers,  and  teacher  assistants  when  given 
authority  over  some  part  of  the  school  program  by  the 
principal  or  supervising  teacher,  to  encourage  temper- 
ance, morality,  industry,  and  neatness;  to  promote  the 
health  of  all  pupils  . . .  and  to  encourage  wholesome  ex- 
ercises for  all  children  [emphasis  added]."80 

Teachers  may  meet  the  first  part  of  the  definition 
because  they  appear  to  the  public  to  have  substantial 
governmental  responsibility  for  education,  because  they 
are  directly  responsible  for  the  education  of  the  chil- 
dren. They  make  the  decisions  about  choice  of  teaching 
methods  that  carry  out  the  state's  basic  duty  of  educat- 
ing its  children.  If  this  is  true,  then  teachers  could  be 
held  to  be  public  officials  under  the  first  part  of  the  Su- 
preme Court  definition. 

Teachers  fit  into  the  public-official  rubric  more 
clearly  under  the  second  part  of  the  Supreme  Court 


77.  Nodar  v.  Galbreath,  462  So.  2d  803,  808  (Fki 

78.  True,  513  A.2d  at  264. 

79.  Schooi  reform  efforts,  however,  do  include 
give  teachers  more  power  and  control  over  education. 

80.C.S.  H5C-307(b). 
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definition  than  the  first.  Inherent  in  a  teaching  position 
is  direct  control  over  students.  A  teacher  who  abuses  his 
or  her  position  can  cause  the  physical  harm  that  was  de- 
cisive in  previous  North  Carolina  cases,  as  well  as  real 
emotional  or  psychological  harm  to  his  or  her  students. 
A  teacher  who  is  unable  to  teach  math,  for  example,  will 
stunt  his  students'  education  and  ability  to  succeed  in 
later  classes.  A  teacher  who  constantly  belittles  her  stu- 
dents or  physically  abuses  them,  will  damage  their  emo- 
tional or  physical  well-being.  Therefore  the  public's 
interest  in  a  teacher  is  greater  than  its  general  interest  in 
all  government  employees. 

Athletic  Coaches 

Courts  have  held  coaches  to  the  public  official 
rule  by  analyzing  their  position  according  to  the  sec- 
ond part  of  the  Supreme  Court  definition.  For  ex- 
ample, the  public  can  demonstrate  its  interest  in  the 
performance  and  qualifications  of  the  coach  through 
its  reactions  to  the  teams'  wins  and  losses  and  to  the 
coach's  individual  behavior.  An  Oklahoma  case  sub- 
stantiated the  public's  interest  in  a  grade  school  wres- 
tling coach  and  teacher  and  his  disciplinary  methods 
by  citing  the  number  of  withdrawals  of  students  from 
the  coach's  classes.81  After  stressing  the  governmental 
nature  of  education,  a  similar  Illinois  case  held  that 
"public  school  systems,  their  athletic  programs,  and 
those  who  run  then  [sic]  are  consistent  subjects  of  in- 
tense public  interest  and  substantial  publicity."82  Al- 
though the  court  framed  the  analysis  as  a  public 
official  discussion,  it  is  also  likely  that  the  coach  could 
have  been  a  public  figure  because  of  the  controversy 
he  created  with  his  disciplinary  tactics. 

Although  coaches  may  be  considered  public 
officials,  it  is  unlikely  that  North  Carolina  courts  would 
hold  coaches  to  have  substantial  responsibility  over 
governmental  affairs.  Their  duties  are  not  prescribed  by 
statute.  Arguably,  they  are  not  even  part  of  the  govern- 
mental responsibility  of  education,  because  coaches 
teach  and  manage  only  in  extracurricular  activities. 
Even  if  extracurricular  athletics  are  part  of  the  govern- 
mental responsibility  of  education,  coaches  have  con- 
trol over  their  program  but  must  operate  within  school 
policies.  Similar  to  teachers,  they  focus  on  daily  issues 


(Okla.  1978 


v.  Corinthian  Television  Corp.,  583  P.2d  1101,  1 
82.  Basarich  v.  Rodeghero,  321  N.E.2d  739,  742  (111.  App.  1974). 


and  have  discretion  only  in  selecting  the  team  and  their 
coaching  style.  a 

Coaches,  however,  may  be  public  officials  under 
the  independent  interest  test.  Abuse  of  a  coaching  posi- 
tion can  physically  or  emotionally  harm  a  student.  Un- 
safe exercises,  severe  disciplinary  measures,  and  verbal 
abuse  will  injure  students.  The  standard  of  the  second 
part  of  the  Supreme  Court  definition  states  that  the 
public's  interest  in  the  position  must  be  beyond  that 
held  in  all  government  employees.  The  direct  contact 
and  power  inherent  in  a  coaching  position  make  it  simi- 
lar to  a  teaching  position.  A  coach  has  a  greater  likeli- 
hood of  causing  harm  than  do  many  other  government 
employees,  such  as  the  school  secretary,  and  is  conse- 
quently the  subject  of  greater  public  interest. 


Conclusion 

The  basic  elements  that  a  defamation  plaintiff 
must  prove  are  1)  a  defamatory  statement,  2)  a  false 
statement,  and  3)  the  publication  of  the  statement  to  a 
third  party  that  resulted  in  injury.  Public  officials  must 
prove  more  than  the  falsity  of  the  statement  when 
bringing  defamation  suits  relating  to  their  official  con-  | 
duct.  They  must  show  that  the  defendant  acted  with  ac- 
tual malice  when  publishing  the  negative  statements. 
That  is,  they  must  show  that  the  defendant  knew  the 
statements  were  false  or  that  the  defendant  was  reckless 
in  not  knowing  that  the  statements  were  false. 

The  United  States  Supreme  Court  created  a  two- 
part  definition  of  public  official  that  asks  1)  whether  a 
position  has  a  substantial  responsibility  over  govern- 
mental affairs  and  2)  whether  a  position  attracts  the  in- 
dependent interest  of  the  public.  School  personnel  in 
other  states  have  been  judged  public  officials  by  the  first, 
the  second,  or  both  parts  of  this  definition.  Although 
North  Carolina  has  not  addressed  whether  school  per- 
sonnel are  public  officials  in  a  defamation  suit,  it  ap- 
pears that  superintendents,  principals,  teachers,  and 
coaches  could  be  held  to  be  public  officials  in  North 
Carolina.  Superintendents  and  principals  fit  quite 
clearly  under  the  first  part  of  the  definition  because  of 
the  substantial  responsibility  they  possess  concerning 
education.  Teachers  and  coaches  may  fall  within  the 
second  part  of  the  definition  because  of  the  great  public 
interest  in  their  qualifications  and  performance,  be-  * 
cause  of  the  harm  that  would  result  to  students  if  they  " 
abused  their  position.  ■ 
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Cases  and  Opinions  that  Directly 
Affect  North  Carolina 


The  thirty-day  filing  deadline  for  petition  to  remove  a 
case  to  federal  court  did  not  begin  running  against 
North  Carolina  Central  University  (NCCU)  until  the 
agent  authorized  to  accept  service  for  NCCU  actually 
received  the  complaint  in  the  case.  Lynch  v.  North 
Carolina  Central  University,  No.  1:95  CV  00239,  1995 
U.S.  Dist.  LEXIS  19935  (M.D.N.C.  Dec.  28,  1995). 

Facts:  Renee  Lynch  filed  suit  in  Durham  County 
(N.C.)  Superior  Court  alleging  sex  discrimination  and 
retaliation  in  connection  with  her  employment  as  a 
campus  police  officer  at  North  Carolina  Central  Uni- 
versity. On  February  13,  1995,  a  copy  of  Lynch's  com- 
plaint addressed  to  Kaye  Webb,  Legal  Department, 
NCCU,  was  served  on  C.  D.  Corbitt,  a  detective  with  the 
NCCU  police.  Kaye  Webb  is  the  only  person  authorized 
to  receive  service  for  NCCU. 

Webb  did  not  receive  a  copy  of  the  complaint  until 
March  2,  1995,  when,  after  reading  about  Lynch's  suit 
in  the  newspaper,  she  called  Lynch's  attorney  to  inquire 
about  the  complaint.  Lynch's  attorney  said  that  he  had  a 
return  of  service  indicating  that  the  complaint  had  been 
served  on  Corbitt.  Webb  called  Corbitt,  and  he  brought 
the  complaint  to  her. 

On  April  3,  1995,  NCCU  filed  a  petition  to  have 
Lynch's  case  removed  from  Durham  County  Superior 
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Court  to  federal  court  for  the  Middle  District  of  North 
Carolina.  Lynch  objected  to  the  removal,  arguing  that 
NCCU  had  not  filed  the  petition  within  thirty  days  of 
service,  as  required  by  28  U.S.C.  §  1446,  the  statute  gov- 
erning removal  procedure. 

Holding:  The  federal  court  for  the  Middle  District 
of  North  Carolina  ruled  that  NCCU  had  filed  its  re- 
moval petition  within  the  required  thirty  days  and  de- 
nied Lynch's  motion  to  have  the  case  remanded  to  state 
court. 

The  removal  statute,  28  U.S.C.  §  1446,  states  that 
the  notice  of  removal  must  be  filed  within  thirty  days  af- 
ter the  defendant  receives  a  copy  of  the  initial  com- 
plaint, through  service  or  otherwise.  Lynch  argued  that 
service  was  effective  on  February  13,  when  Corbitt  re- 
ceived the  complaint.  NCCU  argued  that  service  was 
not  proper  until  the  only  agent  authorized  to  receive 
service  for  NCCU,  Kaye  Webb,  actually  received  the 
complaint  on  March  2,  after  which  she  would  have  had 
thirty  days  to  file  a  petition.  (Note  that  even  though 
April  1  is  thirty  days  after  March  2,  April  1,  1995,  was  a 
Saturday,  so  April  3  was  the  last  day  for  timely  filing  if 
March  2  was  the  date  of  service.) 

The  court  agreed  with  NCCU  that  an  institution 
has  not  "received"  a  complaint,  as  contemplated  by  28 
U.S.C.  §  1446,  until  an  authorized  agent  actually  re- 
ceives the  complaint.  Lynch's  attorney  was  obviously 
aware  that  Webb  was  the  only  authorized  process  agent 
at  NCCU  because  he  addressed  the  summons  and  com- 
plaint to  her.  Furthermore,  when  the  process  server  re- 
turned that  portion  of  the  summons  which  indicated  on 
whom  the  documents  had  been  served,  he  must  have 
seen  that  Corbitt,  and  not  Webb,  was  served.  If  Lynch's 
counsel  had  contacted  Webb  to  let  her  know  Corbitt 
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had  the  complaint,  or  had  served  her,  the  suit  would 
have  begun  on  that  earlier  date.  As  it  is,  the  petition  for 
removal  was  timely  filed. 

Court  dismisses  community  college  instructor's  due 
process,  false  imprisonment,  breach  of  contract,  con- 
version, and  negligent  supervision  claims.  Caldwell  v. 
Linker,  901  F.  Supp.  1010  (M.D.N.C.  1995). 

Facts:  Sharon  Caldwell  worked  as  an  instructor  for 
Richmond  (N.C.)  Community  College  (RCC)  on  a  one- 
year  contract  from  July  1,  1992,  to  June  30,  1993.  Soon 
after  her  employment  began,  Caldwell  informed  her  su- 
pervisors that  Allen  Edwards,  vice  president  of  RCC, 
was  harassing  her.  At  the  end  of  Caldwell's  contract 
year,  Edwards  offered  her  a  two-month  contract,  and 
she  complained  to  Larry  Linker,  Edwards's  supervisor 
and  the  president  of  RCC,  that  Edwards  was  harassing 
her.  She  requested  a  full  one-year  contract.  Linker  as- 
sured her  that  she  would  receive  a  one-year  contract. 

Caldwell  was  offered  a  one-year  contract  with  the 
special  condition  that  unless  she  met  an  average  of 
twelve  "full  time  equivalents"  (FTEs,  a  number  indicat- 
ing the  income  a  particular  instructor  generates  for 
RCC)  over  the  next  year,  RCC  would  not  renew  her  con- 
tract. At  a  meeting  among  Edwards,  Linker,  Caldwell, 
and  Wayne  Eller,  the  dean  of  continuing  education, 
Caldwell  signed  the  contract,  but  not  until  she  had 
added  a  statement  to  it  that  said  that  the  new  condition 
was  a  continuation  of  the  harassment  against  her  and 
that  the  success  of  her  position  could  not  be  measured 
by  FTEs.  Linker  refused  to  accept  the  signed  contract  af- 
ter Caldwell  added  this  statement,  and  he  informed  her 
that  her  refusal  to  accept  their  terms  meant  that  she  had 
rejected  RCC's  offer  to  renew  her  contract. 

Linker  then  asked  Caldwell  to  hand  over  her  keys 
to  the  administrative  building,  and  when  she  refused, 
Edwards  blocked  the  door.  Caldwell  still  refused  to  give 
up  her  keys,  but  after  she  told  him  several  times  to  let 
her  by,  Edwards  finally  let  her  leave  the  office. 

Several  days  later,  as  Caldwell  was  waiting  in  the 
student  union  for  Linker  and  Edwards  to  arrive  for  a 
previously  scheduled  meeting,  a  sheriff  and  deputy  ap- 
peared and  escorted  Caldwell  to  her  office  to  gather  her 
personal  belongings.  The  sheriff  did  not  allow  Caldwell 
to  remove  a  Zenger-Miller  instructors'  manual  (part  of 
a  training  program  licensed  to  individual  schools)  from 
her  office  when  she  left. 

Caldwell  filed  suit  in  federal  court  for  the  Middle 
District  of  North  Carolina,  alleging  that  Linker  and 
Edwards  had  ( 1 )  violated  her  right  to  due  process  by 


failing  to  give  her  notice  or  a  hearing  before  they  dis- 
missed her;  (2)  falsely  imprisoned  her  both  when  she  re-  . 
fused  to  return  her  keys  and  when  the  sheriff  escorted  I 
her  to  her  office;  (3)  breached  the  terms  of  the  contract 
she  signed;  and  (4)  committed  conversion  (that  is, 
wrongfully  asserted  ownership  over  an  item)  by  refus- 
ing to  allow  her  to  take  the  Zenger-Miller  materials. 
Caldwell  also  alleged  that  the  RCC  board  of  trustees  was 
liable  for  negligently  supervising  Linker  and  Edwards. 

The  defendants  moved  to  have  Caldwell's  claims 
dismissed  before  trial. 

Holding:  The  court  granted  the  defendants'  motion 
for  summary  judgment  and  dismissed  all  of  Caldwell's 
claims. 

The  court  first  addressed  Caldwell's  due  process 
claims.  Caldwell  alleged  that  under  RCC's  personnel 
handbook  she  was  entitled  to  notice  that  RCC  was  not 
going  to  renew  her  contract  at  least  sixty  days  before  the 
expiration  of  her  then-current  contract  and  that  she  was 
entitled  to  a  grievance  hearing  upon  nonrenewal.  The 
court  found  that  RCC  was  not  required  to  follow  these 
procedures  because  it  did  not  dismiss  Caldwell  or  refuse 
to  renew  her  contract.  Caldwell  would  not  accept  the 
contract  offered;  she  is  not  entitled  to  due  process  be- 
fore a  nonrenewal  that  was  her  own  doing.  / 

The  court  next  dismissed  Caldwell's  false  impris- 
onment claims.  False  imprisonment  is  the  illegal  re- 
straint of  a  person  against  his  or  her  will.  When 
Edwards  had  blocked  her  way  because  Caldwell  refused 
to  return  the  keys,  the  restraint  was  certainly  against  her 
will,  but  not,  the  court  found,  illegal.  Section  15A- 
404(b)(4)  of  the  North  Carolina  General  Statutes  (here- 
inafter G.S.)  allows  private  persons  to  detain  another  if 
there  is  probable  cause  to  believe  that  the  person  de- 
tained has  committed,  in  the  presence  of  the  detainers,  a 
crime  involving  theft  of  property.  Even  if  Caldwell  had 
been  under  a  valid  contract  with  RCC  at  the  time  of  this 
incident,  she  would  have  been  obligated  to  return  RCC 
property  when  requested  to  do  so  by  an  RCC  represen- 
tative. Her  failure  to  do  so  was  sufficient  reason  to  de- 
tain her.  Caldwell's  detention  was  very  brief  and 
involved  no  physical  force;  therefore  it  was  reasonable 
and  not  an  illegal  restraint.  The  court  also  held  that  no 
false  imprisonment  occurred  when  the  sheriff  and 
deputy  escorted  Caldwell  to  her  office  because  Caldwell 
was  free  to  leave  the  RCC  campus  whenever  she  desired. 

Caldwell's  breach  of  contract  claim  was  also  un- 
successful. She  contended  that  she  accepted  the  contract      ™ 
offered  by  RCC  when  she  signed  it;  she  argued  that  the 
statement  she  added  to  the  contract  did  not  make  her 
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acceptance  of  it  conditional  upon  the  FTE  requirement 
being  eliminated.  The  defendants  argued  that  her  state- 
ment about  the  FTEs  did  constitute  a  refusal  to  accept  a 
material  term  of  the  contract  and  created  a  counteroffer 
that  they  refused  to  accept;  thus  no  "meeting  of  the 
minds"  existed  and  no  contract  was  formed.  The  court 
agreed  with  the  defendants.  Caldwell  had  rejected  the 
FTE  requirement,  and  it  was  a  crucial  contractual  term 
to  RCC:  given  Caldwell's  harassment  claim,  it  was  vital 
to  RCC's  interests  to  have  an  objective  standard  for 
measuring  Caldwell's  performance. 

The  court  also  agreed  with  the  defendants  that  they 
did  not  commit  conversion  when  they  maintained  pos- 
session of  the  Zenger-Miller  materials  Caldwell  wanted 
to  remove  from  her  office.  The  defendants  presented 
evidence  from  a  Zenger-Miller  representative  that  the 
determination  of  who  owns  the  instructor  materials  is 
within  the  discretion  of  the  institution  that  purchased 
them.  Because  RCC  was  the  purchasing  organization,  it 
was  entirely  within  the  defendants'  discretion  to  keep 
the  materials.  They  could  not  convert  materials  they 
rightly  possessed. 

Finally,  the  court  dismissed  Caldwell's  claim  that 
the  RCC  board  of  trustees  was  negligent  in  hiring  or 
|  maintaining  employees  whose  tortious  behavior  injured 
her.  She  argued  that  Linker  and  Edwards  did  not  com- 
ply with  RCC's  formal  grievance  procedures  during  her 
nonrenewal  and  that  the  board  should  have  been  aware 
of  and  prevented  this  behavior.  The  court  found  that 
( laldwell  presented  no  evidence  to  show  that  the  board 
knew  or  should  have  known  of  any  of  this  allegedly  tor- 
tious conduct. 

Police  officer  injured  on  school  property  while  re- 
sponding to  a  silent  burglar  alarm  is  entitled  to  the 
same  protection  as  any  other  person  invited  onto 
school  premises.  Newton  v.  New  Hanover  County  Bd.  of 
Educ,  No.  280A94,  1996  N.C.  LEXIS  23  (Feb.  9,  1996). 

Facts:  Stewart  Newton,  a  police  officer  for  the  city 
of  Wilmington  (N.C.)  injured  his  left  arm  and  hand 
when  he  fell  down  a  set  of  stairs  at  the  New  Hanover 
High  School,  where  he  had  been  summoned  by  a  silent 
burglar  alarm.  Newton  fell  down  an  exterior  metal  stair- 
case on  the  side  of  the  school's  field  house;  the  staircase 
was  approximately  thirteen  inches  wide,  the  treads 
weren't  deep  enough  to  support  the  average  human 
foot,  and  there  was  no  handrail  on  the  building  side  of 
)  the  stairs.  Although  Newton  did  hold  on  to  the  railing 
on  the  open  side  of  the  stairs,  used  his  flashlight  to  illu- 
minate the  steps,  and  turned  sideways  so  he  could  place 


his  full  foot  on  the  steps,  he  fell  onto  his  back  and  but- 
tocks as  he  was  descending.  His  fall  stopped  only  when  a 
finger  on  his  left  hand  got  caught  between  metal  parts  of 
the  railing  and  the  stair. 

Newton  sued  the  New  Hanover  County  Board  of 
Education,  seeking  damages  in  excess  of  $10,000  for  the 
injuries  he  sustained  due  to  the  board's  alleged  negli- 
gence in  procuring,  maintaining,  and  failing  to  make 
safe  the  stairway,  which  was  of  negligent  design,  con- 
struction, and  maintenance.  The  jury  rendered  a  verdict 
for  Newton  in  the  amount  of  $20,000  and  found  that  he 
was  not  contributorily  negligent  in  the  fall  that  caused 
his  injury.  The  trial  judge,  however,  granted  the  board's 
motion  for  a  directed  verdict  and  overruled  the  jury's 
decision,  concluding  that  the  board  had  not  violated  the 
standard  of  care  it  owed  Newton  and  that  Newton  was 
contributorily  negligent. 

Newton  appealed,  and  the  court  of  appeals  re- 
versed the  trial  court's  judgment  and  sent  the  case  back 
for  entry  of  judgment  in  accord  with  the  jury's  verdict 
for  Newton.  The  board  then  appealed. 

Holding:  The  North  Carolina  Supreme  Court 
affirmed  the  court  of  appeals  ruling  in  favor  of  Newton. 

The  essential  question  on  this  appeal,  the  court 
said,  is  what  duty  of  care  a  property  owner  owes  to  a  po- 
lice officer  who  enters  the  premises  in  the  discharge  of 
his  or  her  duties  as  a  public  officer.  The  duty  of  a  prop- 
erty owner  to  persons  injured  on  the  land  varies,  de- 
pending on  the  status  of  the  injured  person;  in  this  case, 
the  board's  duty  depended  on  whether  Newton  was  a 
"licensee"  or  an  "invitee." 

A  licensee  is  a  person  who  enters  the  premises  of 
another  with  the  owner's  permission  but  solely  for  his 
or  her  own  purposes  (for  example,  a  hunter).  A  prop- 
erty owner  will  be  liable  if  he  or  she  willfully  or  wan- 
tonly injures  a  licensee  while  the  licensee  is  on  the 
property  and  will  also  be  liable  if  a  licensee  is  injured  as 
a  result  of  the  owner's  affirmative  or  active  negligence. 
If  Newton  were  a  licensee,  then  the  board  would  not  be 
liable  for  his  injuries. 

An  invitee  enters  another  person's  property  with 
an  express  or  implied  invitation  from  the  owner,  usually 
for  a  purpose  that  benefits  both  the  invitee  and  the 
property  owner  (for  example,  a  shopper  in  a  store).  The 
property  owner  owes  the  invitee  the  duty  to  use  ordi- 
nary care  to  keep  his  or  her  property  reasonably  safe 
and  to  warn  of  hidden  perils  or  unsafe  conditions  of 
which  he  or  she  knows  or  should  know. 

Although  police  officers  do  not  fit  neatly  into  ei- 
ther the  category  of  licensee  or  invitee,  the  court  said, 
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police  officers  should  be  classified  as  invitees.  Because 
police  officers  enter  the  property  of  another  to  perform 
a  public  duty  under  the  authority  of  the  law,  their  invi- 
tation onto  the  property  should  be  implied  by  law. 
Therefore,  the  board  owed  Newton  the  same  duty  it 
owed  to  any  other  invitee. 

Under  this  standard  there  was  enough  evidence  at 
trial  to  support  the  jury's  verdict  for  Newton.  The  board 
had  constructive,  if  not  actual,  knowledge  of  the  dan- 
gerous condition  of  the  stairs  and  failed  to  make  them 
safe  or  warn  of  the  danger.  There  was  also  sufficient  evi- 
dence for  the  jury  to  find  that  Newton  was  not  con- 
tributorily  negligent  in  causing  his  injury. 

Special  needs  student  residing,  but  not  domiciled,  in 
Craven  County,  North  Carolina,  is  entitled  to  free  ap- 
propriate public  education.  Craven  County  Bd.  of 

Educ.  v.  Virginia  Willoughby, N.C. ,  466  S.E.Id 

334(1996). 

Facts:  Danyun  Willoughby,  a  sixteen-year-old  with 
special  needs,  moved  from  his  mother's  home  in  Duval 
County,  Florida,  to  his  grandmother's  home  in  Craven 
County,  North  Carolina.  While  living  in  Florida, 
Willoughby  had  received  special  education  in  the  Duval 
County  school  system,  but  when  he  moved  to  North 
Carolina,  Craven  County  refused  to  provide  him  with 
special  education  services:  the  county  board  of  educa- 
tion argued  that  it  was  not  required  to  give  him  a  "free 
appropriate  public  education"  (FAPE)  because  he  was 
not  a  resident  or  domiciliary  of  the  county. 

After  a  series  of  administrative  reviews,  Willough- 
by's  grandmother  filed  suit  in  Craven  County  Superior 
Court.  The  court  ruled  that  the  board  was  obligated  to 
provide  Willoughby  with  a  FAPE.  The  board  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  trial  court's  judgment. 

The  court  began  its  discussion  by  defining  the  dif- 
ference between  the  terms  "residence"  and  "domicile": 
"residence"  is  the  place  where  a  person  actually  lives, 
whether  on  a  temporary  or  a  permanent  basis;  "domi- 
cile" is  a  person's  permanent  home.  Unemancipated 
minors  cannot  have  a  domicile  separate  from  that  of 
their  parents  or  legal  guardians.  Therefore,  the  court 
concluded,  Willoughby  is  clearly  a  resident  of  Craven 
County,  North  Carolina,  by  virtue  of  his  living  with  his 
grandmother  there,  but  his  domicile  is  in  Duval  County, 
Florida,  where  his  mother  lives. 

Rejecting  the  board's  argument  that  Willoughby 
(or  any  child  with  special  needs)  must  be  domiciled  in 
the  county  before  he  is  entitled  to  FAPE,  the  court 


found  that  resident  status  is  sufficient.  The  board  had 
contended  that  G.S.  1 15C-366  controlled  this  situation;  a 
that  statute  provides  that  "all  students  .  .  .  who  are  do-  \ 
miciled  in  a  school  administrative  unit ...  are  entitled  to 
all  the  privileges  and  advantages  of  the  public  schools." 
The  court,  however,  found  that  G.S.  1 15C-1 10(i)  con- 
trolled instead;  that  statute  provides  that  "each  local 
educational  agency  shall  provide  [FAPE]  . . .  for  all  chil- 
dren with  special  needs  who  are  residents  of  .  .  .  the 
agency's  district." 

Rules  of  statutory  construction  provide  that  when 
a  more  generally  applicable  statute  conflicts  with  a  more 
specific  statute,  the  specific  statute  should  be  viewed  as 
an  exception  to  the  general  statute.  G.S.  1 15C-366  deals 
with  schoolchildren  in  general,  while  G.S.  1 15C-1 10(i) 
deals  with  a  subset  of  all  schoolchildren,  special  needs 
students.  Any  conflict  between  these  two  provisions 
then,  must  be  resolved  in  favor  of  G.S.  115C-110(i),  un- 
der which  Willoughby  is  entitled  to  FAPE. 

This  result  is  consistent  with  the  intent  of  North 
Carolina's  special  education  statute.  That  statute  was  en- 
acted in  accordance  with  the  Individuals  with  Disabili- 
ties Education  Act  (originally  the  Education  for  All 
Handicapped  Children  Act),  which  provides  that  any 
state  receiving  federal  funds  under  the  statute  must  give  / 
FAPE  to  all  children  with  disabilities  living  in  the  state. 

Court  of  appeals  finds  that  there  is  no  right  to  sub- 
stantially equal  educational  opportunities  for  all 
schoolchildren  in  the  state  and  that  there  is  no  funda- 
mental right  to  adequate  education.  Leandro  v.  State  of 
North  Carolina,  No.  COA  95-321,  1996  N.C.  App. 
LEXIS  201  (Mar.  19,1996). 

Facts:  The  plaintiffs,  five  boards  of  education  and 
individuals  in  low-wealth  school  districts,  filed  an  ac- 
tion seeking  a  declaratory  judgment  that  the  state's 
method  of  financing  the  public  school  system  violates 
the  North  Carolina  Constitution  and  various  state 
statutes  by  failing  to  provide  substantially  equal  or  ad- 
equate educational  opportunities  for  all  schoolchil- 
dren in  the  state.  Six  boards  of  education  and 
individuals  in  urban  school  districts  joined  the  suit  as 
plaintiff-intervenors:  because  they  shared  an  interest 
with  the  original  plaintiffs,  the  court  allowed  them  to 
become  parties  to  the  suit. 

The  defendants,  the  state  of  North  Carolina  and 
the  State  Board  of  Education,  filed  a  motion  in  superior      ^ 
court  to  dismiss  the  claims  of  both  the  plaintiffs  and  the       ™ 
plaintiff-intervenors  before  trial.  The  court  denied  this 
motion,  and  the  defendants  appealed. 


School  Law  Bulletin  /  Spring  1996    27 


Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  lower  court  and  dismissed  all  of  the  plaintiffs' 
and  the  plaintiff-  interveners'  claims.  Following  are  a  list 
of  those  claims  and  the  court's  assessment  of  them. 

1.  The  school  funding  system  violates  Article  IX, 
Section  2(1)  of  the  state  constitution,  which  provides 
that  "The  General  Assembly  shall  provide  by  taxation 
and  otherwise  for  a  general  and  uniform  system  of  free 
public  schools . . .  wherein  equal  opportunities  shall  be 
provided  for  all  students  (italics  added)."  The  plaintiffs 
charged  that  the  funding  system  for  public  education, 
which  relies  on  local  governments  to  collect  money  for 
capital  expenses  and  some  current  school  expenses  from 
property  taxes,  creates  an  unconstitutionally  large  gap 
in  educational  opportunities  between  districts  with  high 
property  tax  bases  and  those  with  low  property  tax 
bases.  The  court  rejected  this  claim,  agreeing  with  the 
defendants  that  an  earlier  case,  Britt  v.  North  Carolina 
State  Board  of  Education,  86  N.C.  App.  282,  357  S.E.2d 
432  (1987),  foreclosed  the  plaintiffs  claim.  That  case  es- 
tablished that  the  "general  and  uniform"  clause  refers 
only  to  the  structure  of  the  state  educational  system — its 
administration  and  regulation — and  not  to  the  spending 
or  prograttitning  provided  throughout. 

The  "equal  opportunities"  clause  was  also  ad- 
dressed in  Britt.  The  Britt  court  rejected  the  notion  that 
the  equal  opportunities  clause  conferred  upon  students 
a  fundamental  right  to  equal  per-pupil  expenditures 
across  the  state.  The  equal  opportunity  the  clause  guar- 
antees, the  Britt  court  found,  is  equal  access — that  is,  ev- 
ery child  has  a  fundamental  right  to  education  in  the 
state's  public  schools.  The  court  here  found  that  the 
plaintiffs'  claim  was  indistinguishable  from  the  Britt 
plaintiffs'  claim. 

The  court  also  rejected  the  plaintiff-intervenors' 
"equal  opportunity"  claim,  which  differed  from  that  of 
the  plaintiffs  and  from  that  of  the  plaintiffs  in  Britt.  In- 
stead of  claiming  that  their  districts  should  get  funding 
equal  to  the  funding  a  higher-wealth  district  receives, 
the  plaintiff-intervenors  claimed  that  students  should 
get  equal  opportunity  to  learn  in  all  districts.  They  also 
charged  that  their  districts  should,  in  fact,  get  more  edu- 
cational resources  than  other  districts  because  of  the 
special  environmental  and  other  disavdantages  faced  by 
students  in  poor  urban  districts  such  as  theirs.  More  re- 
sources are  required  to  provide  disadvantaged  students 
with  the  tools  necessary  to  bring  their  educational  expe- 
rience up  to  par  with  that  of  other  students.  The  court 
of  appeals  found  that  Britt  also  doomed  this  claim:  Britt 
found  that  because  the  equal  opportunities  clause  re- 


placed the  "separate  but  equal"  clause  in  the  state  con- 
stitution in  the  1970s,  the  only  historically  plausible  way 
to  interpret  the  meaning  of  the  clause  was  that  it  was 
concerned  with  providing  students  of  all  races  equal  ac- 
cess to  the  public  schools. 

2.  Students  have  a  fundamental  right  to  adequate 
educational  opportunities.  Article  I,  Section  15,  of  the 
state  constitution  provides  that  "the  people  have  a  right 
to  the  privilege  of  education."  The  plaintiffs  claimed 
that  the  framers  of  this  provision  intended  to  impose  an 
adequacy  standard.  The  court  rejected  this  contention, 
stating  once  again  that  the  fundamental  educational 
right  guaranteed  by  the  constitution  is  equal  access  to 
participation  in  the  public  school  system,  a  right  that 
does  not  embrace  a  qualitative  standard. 

3.  The  funding  system  denies  students  equal  pro- 
tection of  the  laws  and  deprives  them  of  a  fundamen- 
tal right  without  due  process.  Because  students  have  no 
fundamental  right  to  adequate  educational  opportuni- 
ties, the  plaintiffs'  and  the  plaintiff-intervenors'  claim 
that  the  substantial  disparities  in  educational  funding 
deny  them  this  right,  and  thus  equal  protection  of  the 
laws,  is  without  merit.  And  because  there  is  no  funda- 
mental right  to  adequate  education,  the  plaintiffs  and 
the  plaintiff-intervenors  are  not  entitled  to  procedural 
due  process  before  they  are  deprived  of  it.  The  plaintiffs 
and  the  plaintiff-intervenors  also  failed  to  make  out  a 
substantive  due  process  violation  because  no  funda- 
mental right  is  limited  by  the  state  funding  scheme. 

4.  The  funding  system  violates  state  statutes  by 
failing  to  provide  equal  access  to  the  Basic  Educa- 
tional Program  and  by  failing  to  assure  that  the  plain- 
tiffs receive  necessary  resources  for  instructional 
purposes  on  an  equitable  basis.  Plaintiffs  asserted  both 
that  certain  provisions  of  the  state's  education  statutes 
(G.S.  Ch.  1 1 5C)  affirmed  their  constitutional  right  to  an 
adequate  education  and  that  others — such  as  the  Basic 
Educational  Program  (BEP)  statute,  G.S.  115C-81 — 
provided  a  direct  cause  of  action.  The  court  rejected 
both  these  claims.  The  statutory  claims  based  on  the 
affirmation  theory  necessarily  failed,  grounded  as  they 
were  on  violations  of  a  fundamental  right  that  the  court 
found  nonexistent.  The  claims  based  on  direct  statutory 
causes  of  action  failed  because  the  statutes  cited  contain 
mere  statements  of  policy;  they  confer  no  actionable 
right  on  the  plaintiffs. 

State  employee's  dismissal  letter  did  not  give  a  suffi- 
ciently particular  description  of  the  reasons  for  her 
dismissal  because  it  omitted  the  names  of  the  persons 
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who  had  accused  her  of  misconduct.  Owen  v.  Univer- 
sity of  North  Carolina  at  Greensboro,  No.  93  CVS  8488, 
1996  N.C.  App.  LEXIS  122  (Feb.  20,  1996). 

Facts:  Carolyn  Owen  was  a  career  state  employee 
who  had  worked  with  The  University  of  North  Carolina 
at  Greensboro  (UNCG)  physical  plant  for  seventeen 
years.  In  1991,  while  Owen  was  working  as  supervisor  of 
a  grounds  crew,  a  letter  from  grounds  superintendent 
Chris  Fay  notified  her  that  she  was  being  suspended  for 
interfering  with  a  Human  Resources  investigation  into 
allegations  of  improper  conduct  on  her  part.  Three 
weeks  later  Owen  met  with  Fay  to  review  the  investiga- 
tion results  and  present  her  side  of  the  story. 

Shortly  after  the  meeting,  Fay  notified  Owen  by 
letter  that  she  was  being  dismissed.  The  reasons  for  dis- 
missal, as  set  out  in  the  letter,  included  ( 1 )  a  statement 
Owen  made  to  a  black  employee  who  was  working  on  a 
concrete  job  in  the  last  part  of  June  1991:  "if  I  was  a 
black  man,  I  would  like  to  do  this  kind  of  work  all  day 
long";  (2)  other  statements,  such  as  "no  man  will  ever 
meet  my  standards";  and  (3)  her  attempts,  through 
threatened  reprisals,  to  discourage  employees  from  pur- 
suing their  complaints  about  her  conduct. 

After  exhausting  UNCG's  internal  appeal  process, 
Owen  filed  a  petition  for  a  contested  case  hearing.  After 
the  hearing,  the  State  Personnel  Commission  (SPC)  ac- 
cepted the  administrative  law  judge's  recommendation 
that  it  issue  a  final  decision  finding  that  Owen  was  dis- 
missed for  just  cause.  The  final  decision  contained  no 
findings  on  whether  the  dismissal  letter  stated  with 
sufficient  particularity  the  reasons  for  her  dismissal. 
Owen  sought  judicial  review. 

The  trial  court  found  that  the  dismissal  letter  gave 
Owen  insufficient  notice  of  the  reasons  for  her  dis- 
missal, and  it  reversed  and  remanded  the  case  to  the 
SPC  with  the  direction  that  Owen  be  accorded  the  relief 
to  which  she  was  entitled  (although  that  relief  was  not 
specified).  UNCG  appealed,  contending  that  the  trial 
court  erred:  in  finding  that  Owen  had  properly  pre- 
served the  issue  of  notice  for  judicial  review;  in  revers- 
ing the  SPC's  decision  on  the  ground  that  the  notice  of 
dismissal  was  not  sufficiently  specific;  and  in  finding 
that  UNCG  lacked  just  cause  to  dismiss  Owen. 

Holding:  The  court  of  appeals  affirmed  the  trial 
court's  ruling. 

The  court  first  rejected  UNCG's  argument  that 
Owen  should  not  be  allowed  to  claim  that  the  dismissal 
letter  did  not  give  adequate  notice  of  the  reasons  for  her 
dismissal  because  she  never  specifically,  in  writing, 
raised  the  notice  objection  in  reference  to  the  recom- 


mended SPC  ruling.  The  court  found  that  the  statute 
governing  agency  rulings,  G.S.  150B-36(a),  places  no 
affirmative  burden  on  an  appellant  to  file  specific  excep-  I 
tions  to  an  agency  decision  before  it  becomes  final. 
Owen  did  present  the  argument  orally  before  the  ad- 
ministrative law  judge,  the  SPC,  the  trial  court,  and 
finally,  this  court,  and  therefore  sufficiently  preserved 
the  issue  for  appeal. 

The  court  began  its  discussion  on  the  merits  of 
Owen's  notice  claim  by  citing  G.S.  126-35(a),  which 
provides  that  before  a  career  state  employee  is  dis- 
charged, he  or  she  must  be  provided  with  a  written 
statement  setting  forth  the  specific  acts  that  are  the  rea- 
son for  discharge.  In  interpreting  this  provision,  the 
court  of  appeals  has  held  that  failure  to  provide  the 
names  of  the  people  involved  in,  and  the  dates  and  loca- 
tions of,  the  acts  alleged  makes  it  impossible  for  the  em- 
ployee to  respond  properly  to  the  allegations.  None  of 
the  allegations  in  the  letter  to  Owen  gave  the  names  of 
her  accusers  or  specific  dates.  Thus,  the  court  held, 
Owen  was  prejudiced  in  her  ability  to  defend  herself.  To 
allow  an  employer  to  omit  the  names  of  accusers  would 
enable  the  employer  to  dismiss  an  employee  on  un- 
founded charges  and  later  hunt  up  witnesses  who  are 
willing  to  testify  as  to  the  veracity  of  the  charges.  (The  / 
court  noted  that  there  was  no  indication  of  such  activity 
in  this  case.) 

Because  Owen  did  not  receive  sufficiently  specific 
notice  of  dismissal,  the  court  did  not  address  UNCG's 
other  ground  for  appeal:  just  cause  for  dismissal.  The 
case  was  remanded  to  the  trial  court  with  the  order  that 
it  remand  the  case  to  the  SPC  for  dismissal  for  lack  of 
proper  notice  and  for  a  remedy  for  Owen  in  accord  with 
the  dismissal. 

Petitioner  who  was  awarded  past-due  Social  Security 
Administration  (SSA)  disability  benefits  should  not 
have  had  his  long-term  disability  payments  under  the 
Teachers'  and  State  Employees'  retirement  system  re- 
duced by  the  gross  amount  of  SSA  benefits  awarded 
when  that  figure  included  a  statutorily  reserved 
amount  for  attorney  fees.  Willoughby  v.  Board  ot 
Trustees  of  the  Teachers'  and  State  Employees'  Retire- 
ment  System,  N.C.   App.  ,  466   S.E.2d  285 

(1996). 

Facts:  Dennis  Willoughby  was  a  North  Carolina 
state  employee  before  a  disabling  illness  forced  him  to 
retire.  He  began  receiving  long-term  disability  benefits      I 
under  the  Teachers'  and  State  Employees'  retirement 
system  and  also  applied  for  disability  benefits  from  the 
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Social  Security  Administration.  When  SSA  denied 
Willoughby's  claim,  he  hired  an  attorney  to  represent 
him  before  an  SSA  administrative  law  judge.  The  judge 
approved  Willoughby's  claims  for  past  and  future 
benefits,  and  pursuant  to  a  provision  of  the  Social  Secu- 
rity Act  (42  U.S.C.  §  406)  reserved  one-quarter  of 
Willoughby's  past  benefits  award  ($3,445.25)  for  pay- 
ment of  his  attorney.  Willoughby's  attorney  then  di- 
rectly petitioned  the  SSA  on  her  own  behalf  to  obtain 
that  amount. 

As  required  by  G.S.  135- 106(b),  Willoughby's  state 
disability  benefits  were  offset  due  to  his  receipt  of  SSA 
benefits.  But  in  calculating  the  offset  with  regard  to  the 
past-due  SSA  benefits,  the  Retirement  Systems  Division 
(RSD)  based  the  offset  on  the  gross  amount  of  past-due 
benefits  awarded  rather  than  the  net  amount  after  the 
attorney  fees  were  withheld.  Willoughby  appealed  the 
RSD's  decision  in  the  Brunswick  Superior  Court,  and 
the  court  affirmed  the  RSD's  decision.  Willoughby  ap- 
pealed again. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  lower  court's  ruling,  finding  that  the  RSD 
should  not  have  included  the  amount  reserved  for  at- 
torney fees  in  calculating  Willoughby's  offset. 
|  G.S.  135-106(b)  provides  that  benefits  payable  un- 

der the  state  retirement  system  are  reduced  by  any  "pri- 
mary Social  Security  disability  benefits ...  to  which  the 
participant  or  beneficiary  may  be  entitled."  The  contro- 
versy in  this  case  centered  on  the  meaning  of  the  words 
"primary"  and  "entitled." 

The  board  of  trustees  of  the  Teachers'  and  State 
Employees'  Retirement  System  (the  board)  contended 
that  "primary  Social  Security  benefits"  meant  the  orig- 
inal, or  gross,  benefits  prior  to  any  offset,  and 
Willoughby  contended  that  "primary"  meant  benefits 
directly  received  by  the  disabled  beneficiary.  The  court 
agreed  with  Willoughby,  finding  that  primary  benefits 
are  those  received  directly  by  the  disabled  worker  and 
are  distinct  from  secondary  benefits,  which  might  be  re- 
ceived by  a  disabled  worker's  spouse,  children,  or  other 
family.  The  term  primary  would  not  ordinarily  be  used, 
the  court  said,  unless  there  were  secondary  benefits  as 
well.  Thus,  the  court  concluded,  "primary  benefits" 
does  not  mean  "gross  benefits." 

To  be  "entitled,"  the  court  said,  means  "to  be 
qualified  for  something."  The  question,  then,  is  whether 
Willoughby  was  entitled  to  the  gross  amount  of  past- 
)  due  SSA  benefits  awarded  him  or  just  the  net  remaining 
after  the  attorney  fees  were  reserved.  The  court  found 
that  Willoughby  never  had  a  right  to  possess  the  25  per- 


cent of  his  benefits  that  was  reserved  for  his  attorney. 
His  attorney's  right  to  this  amount  was  superior  to  his: 
she  was  statutorily  authorized  to  bypass  Willoughby 
and  seek  the  funds  directly  from  SSA.  The  court  noted, 
however,  that  there  was  no  provision  in  the  federal  law 
that  authorized  withholding  the  costs  of  litigation  (e.g., 
filing  fees  and  other  incidental  expenses).  Willoughby's 
offset  may  include  that  amount  of  his  past-due  benefits 
award,  if  any,  that  he  used  to  pay  these  costs. 

The  court  concluded  by  noting  that  this  result  is 
consistent  with  the  intent  of  the  retirement  system's  dis- 
ability program  to  provide  equitable  replacement  in- 
come to  disabled  North  Carolina  teachers  and  state 
employees. 

Court  dismisses  as  moot  high  school  students'  chal- 
lenge to  a  Guilford  County  Board  of  Education  policy 
concerning  tuition  for  nonresident  and  nondomiciled 

students.  Ballard  v.  Weast,  N.C.  App.  ,  465 

S.E.2d  565  (1996). 

Facts:  In  April  1993  the  Guilford  County  (N.C.) 
Board  of  Education  adopted  a  policy  of  furnishing  tu- 
ition-free education  to  students  residing  in  the  school 
district.  Under  the  policy  a  student  under  eighteen  years 
of  age  resided  at  the  permanent  residence  of  his  or  her 
parents,  legal  guardian,  or  legal  custodian  as  defined  by 
the  North  Carolina  General  Statutes.  The  policy  allowed 
discretionary  tuition-free  admission  to  Guilford  County 
schools  in  cases  of  extraordinary  financial  hardship.  Stu- 
dents over  the  age  of  eighteen  could  prove  a  residence 
independent  of  their  parents,  guardians,  or  custodians. 

In  October  1993  both  Romique  Ingram  and  Blaine 
Trevitt  were  denied  tuition-free  admission  to  the 
schools  because  they  did  not  reside  in  Guilford  County 
under  the  meaning  of  the  policy.  Ingram  had  moved 
from  Massachusetts,  where  she  had  lived  with  her 
mother,  to  live  with  her  aunt  in  Guilford  County.  She 
was  denied  admission  to  Ferndale  Middle  School  unless 
she  paid  tuition  or  her  aunt  was  named  her  legal  guard- 
ian or  custodian.  Trevitt  moved  from  Davidson  County, 
North  Carolina,  where  he  lived  with  his  mother,  to 
Guilford  County,  where  he  began  living  with  his  grand- 
mother. Another  Guilford  County  school,  High  Point 
Central  High,  denied  Trevitt  admission  on  the  same 
grounds. 

Ingram's  aunt  and  Trevitt's  grandmother  filed  suit 
in  Guilford  County  Superior  Court,  alleging  that  the 
school  board's  policy  violated  Ingram's  and  Trevitt's 
state  and  federal  constitutional  rights  (unspecified).  A 
consent  agreement  allowed  both  students  to  attend 
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school  tuition-free  until  the  case  was  heard  on  its  mer- 
its. On  October  18,  1994,  the  court  granted  the  school 
board's  motion  to  dismiss  the  plaintiffs'  case  before 
trial. 

Subsequently,  in  November  1993,  the  board 
changed  its  policy,  granting  tuition-free  education  to 
students  domiciled  in  the  school  district.  Aside  from  the 
substitution  of  the  word  domiciled  for  the  word  residing, 
the  policy  remained  unchanged. 

The  plaintiffs  appealed  the  court's  dismissal  of 
their  case. 

Holding:  The  North  Carolina  Court  of  Appeals  va- 
cated the  lower  court's  grant  of  summary  judgment  for 
the  school  board  and  dismissed  the  plaintiffs'  appeal, 
holding  that  the  case  was  moot  at  the  time  the  lower 
court  ruled  on  it. 

Cases  are  moot,  and  courts  must  dismiss  them, 
when  the  relief  sought  has  been  granted  or  the  question 
originally  in  controversy  between  the  parties  is  no 
longer  at  issue.  The  lower  court  should  have  dismissed 
this  case  as  moot,  rather  than  granting  summary  judg- 
ment, because  neither  Ingram  nor  Trevitt  was  in  a  posi- 
tion to  challenge  the  policy  by  October  1994.  Ingram's 
mother  had  moved  to  Guilford  County  in  August  1994, 
making  Ingram  a  resident  of  the  county  for  the  pur- 
poses of  the  policy,  and  Trevitt  had  turned  eighteen  on 
October  6,  1994,  making  him  eligible  to  establish  his 
own  residence  in  Guilford  County,  independent  of  his 
mother. 

The  company  that  contracted  to  provide  school  bus 
chassis  to  a  number  of  North  Carolina  school  boards 
is  not  excused  from  performance  of  the  contract  by 
commercial  impracticability.  Alamance  County  Board 

of  Education  v.  Bobby  Murray  Chevrolet,  Inc., N.C. 

App. ,  465  S.E.2d  306  ( 1996). 

Facts:  Bobby  Murray  Chevrolet  (Murray)  submit- 
ted a  bid  to  supply  approximately  1,200  school  bus 
chassis  to  several  North  Carolina  school  boards.  The 
Department  of  Administration's  Division  of  Purchase 
and  Contract  accepted  Murray's  bid  and  agreed  to  sub- 
mit all  chassis  orders  before  July  31,  1990.  This  deadline 
for  orders  was  later  extended  to  August  14,  1990. 

On  December  11,  1990,  Murray  informed  the  divi- 
sion that  it  could  not  supply  the  chassis.  General  Motors 
(GM),  the  supplier  from  whom  Murray  ordered  the 
chassis,  had  informed  Murray  that,  due  to  the  unavail- 
ability of  the  requisite  brand  of  automatic  transmissions 
(Allison  automatic  transmissions),  none  of  the  orders 
placed  between  August  1  and  August  14  would  be  filled 


and  delivery  of  the  transmissions  for  the  orders  that 
could  be  filled  would  not  take  place  until  February  or  a 
March  of  1991.  Delivery  of  the  transmissions  in  Febru-  " 
ary  or  March  was  unacceptable:  a  newly  issued  Environ- 
mental Protection  Agency  (EPA)  emissions  standard 
had  just  made  the  installation  of  the  kind  of  engines 
Murray  had  contracted  to  give  the  division  illegal  after 
January  1,  1991. 

On  January  23,  1991,  the  division  informed 
Murray  that  it  was  purchasing  the  chassis  from  another 
source  and  that  it  intended  to  hold  Murray  liable  for 
any  excess  in  cost.  The  division  obtained  the  chassis 
and  the  boards  of  education  to  which  Murray  had 
agreed  to  provide  chassis  filed  suit  against  Murray  for 
$150,152.94.  Murray  argued  that  it  should  be  excused 
from  performing  its  duties  under  the  contract  by  the 
doctrine  of  commercial  impracticability:  Murray  had 
been  prevented  from  performing  under  the  contract  by 
the  unexpected  new  EPA  emissions  standard  and  by  the 
failure  of  its  exclusive  source  of  transmissions  (GM)  to 
provide  necessary  materials.  The  trial  court  granted  the 
boards'  motion  for  summary  judgment,  ordering 
Murray  to  pay  the  division  $150,152.94  plus  interest  at 
8  percent  per  annum  from  December  11,  1990,  until 
paid.  Murray  appealed  the  order. 

Holding:  The  North  Carolina  Court  of  Appeals 
upheld  the  trial  court's  grant  of  summary  judgment  for 
the  boards. 

G.S.  25-2-615,  the  basis  of  Murray's  argument,  sets 
forth  the  following  conditions  excusing  a  seller  of  goods 
from  performance  of  a  contract:  ( 1 )  performance  has 
become  impracticable;  (2)  the  impracticability  is  due  to 
the  occurrence  of  some  contingency  which  the  parties 
expressly  or  impliedly  agreed  would  excuse  the  seller 
from  the  duty  to  perform;  (3)  the  seller  did  not  assume 
the  risk  that  the  contingency  would  occur;  and  (4)  the 
seller  seasonably  notified  the  buyer  of  the  delay  in  deliv- 
ery or  that  delivery  would  not  occur  at  all. 

Murray  first  argued  that  an  implied  condition  of 
its  contract  with  the  division  was  the  ability  of  GM  to 
supply  the  ordered  bus  chassis.  If,  the  court  said,  there 
was  evidence  in  the  record  to  support  this  contention, 
then  Murray  might  have  been  excused  from  perfor- 
mance of  the  contract  under  G.S.  25-2-615.  But  no 
such  evidence  exists  in  the  record:  Murray  can  point 
to  nothing  indicating  that  the  plaintiffs  knew  GM  was 
Murray's  sole  supplier,  and  the  contract  terms  Murray  g 
incorporated  into  its  bid  specifically  state  that  the  ^ 
products  of  "any  manufacturer"  may  be  offered. 
Murray  failed  to  incorporate  any  clause  into  the  contract 
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expressly  stating  that  its  supplies  were  to  come  from  a 
single  source  and  that  the  failure  of  that  source  would 
excuse  Murray's  performance. 

Even  assuming,  for  the  sake  of  argument,  that  the 
parties  understood  GM  to  be  Murray's  exclusive 
source,  the  court  found  that  Murray  assumed  the  risk 
of  GM's  inability  to  supply  the  transmissions  by  failing 
to  make  provisions  for  this  foreseeable  contingency. 
Murray's  dealer  sales  and  service  agreement  with  GM 
states  that  orders  are  not  accepted  until  they  are  re- 
leased to  production.  The  bus  chassis  at  issue  here 
were  never  released  to  production  so  GM  was  never 
contractually  bound  to  provide  them.  Furthermore, 
the  same  document  shows  that  numerous  factors,  in- 
cluding component  availability  and  governmental 
regulations,  might  affect  availability.  Finally,  Murray 
received  notice  from  GM  as  early  as  August  10  that 
there  was  a  potential  shortage  of  Allison  automatic 
transmissions,  and  it  did  not  inform  the  school  boards 
until  December  11. 

Murray  next  argued  that  the  EPA's  new  emissions 
standard  was  an  unexpected  occurrence  that  should  ex- 
cuse its  performance  of  the  contract.  The  court  rejected 
this  argument,  citing  a  provision  of  Murray's  contract 
!  with  the  division:  "In  the  event  any  governmental  re- 
strictions may  be  imposed  which  would  necessitate  the 
alteration  of  material . . .  prior  to  delivery,  it  shall  be  the 
responsibility  of  the  successful  bidder  to  notify  this  Di- 
vision at  once."  Murray  accepted  responsibility  for 
keeping  abreast  of  governmental  regulations.  No  evi- 
dence shows  that  when  the  new  emissions  standards 
were  issued  in  July  of  1990  Murray  informed  the  divi- 
sion or  explored  alternative  means  of  performing  under 
the  contract. 

Teacher's  certificate  was  properly  revoked  for  her 
conviction  on  charges  of  embezzlement,  forgery,  ut- 
tering false  checks,  and  obtaining  property  by  false 
pretenses.  Chavis  v.  North  Carolina  Department  of 
Public  Instruction,  95  EDC  789  (Office  of  Administra- 
tive Hearings,  Dec.  19,  1995). 

Facts:  Bobby  Jean  Chavis  filed  a  contested  case  pe- 
tition in  the  Office  of  Administrative  Hearings  (OAH) 
contending  that  the  North  Carolina  Department  of 
Public  Instruction  (DPI)  improperly  revoked  her  teach- 
ing certificate. 

DPI  filed  a  motion  for  summary  judgment 
)  supported  by  affidavits  from  experts  and  a  copy  of 
Chavis's  conviction  records.  Chavis  filed  no  response 
to  the  motion. 


Holding:  The  administrative  law  judge  granted 
DPI's  summary  judgment  motion  and  dismissed 
Chavis's  claim,  finding  that  DPI  was  entitled  to  judg- 
ment as  a  matter  of  law. 

The  State  Board  of  Education  is  statutorily  autho- 
rized to  revoke  a  teacher's  teaching  certificate  upon 
conviction  of  a  crime  if  there  is  a  reasonable  and  adverse 
relationship  between  the  crime  and  the  teacher's  con- 
tinuing ability  to  perform  his  or  her  professional  func- 
tions in  an  effective  manner.  Because  teachers  serve  as 
role  models  for  young  and  impressionable  students, 
they  are  expected  to  conform  to  a  higher  standard  of 
conduct  than  others  not  working  in  so  sensitive  a  rela- 
tionship with  young  people. 

Chavis's  conviction  of  felony  offenses  involving 
dishonesty  (embezzlement,  forgery  and  uttering  false 
checks,  and  obtaining  property  by  false  pretenses)  im- 
pairs her  ability  to  function  as  an  effective  role  model. 
Therefore  DPI  was  well  within  its  authority  to  revoke 
her  certificate. 

Bertie  County  Board  of  Education  held  liable  for 
$20,000  in  mental  and  emotional  damages  suffered  by 
a  student  who  was  sexually  assaulted  while  riding  on  a 
public  school  bus  for  special  needs  students.  Futrell  v. 
Bertie  County  Board  of  Education,  N.C.  Industrial 
Commission,  I.C.  No.  TA-12569  (Dec.  5,  1995). 

Facts:  LaShonda  Futrell  is  a  seven-year-old  student 
in  the  Bertie  County  (N.C.)  School  System  who  is  edu- 
cable-mentally  disabled.  Futrell  traveled  to  school  with 
approximately  thirteen  other  special  needs  students  on 
a  special  needs  bus.  Three  students  classified  as  "behav- 
ioral-emotionally  disabled"  with  known  discipline 
problems  were  among  this  group. 

On  April  18,  1991,  Linda  Megill,  who  had  been 
driving  a  bus  for  the  county  for  thirteen  years,  substi- 
tuted for  the  regular  special  needs  bus  driver,  who  was 
not  at  work  that  day.  Megill  had  been  informed  of  the 
type  of  students  on  the  bus  and  was  given  a  general  idea 
of  their  behavioral  classifications.  She  had  driven  the 
special  needs  bus  on  prior  occasions.  On  this  occasion, 
Megill  did  not  require  the  students  to  sit  in  the  seats  that 
their  regular  bus  driver  had  assigned  to  create  a  con- 
trolled environment. 

During  the  drive,  one  of  the  special  needs  students, 
Kenneth  Lee,  saw  Futrell  on  the  floor  with  three  male 
students  surrounding  her:  one  had  inserted  his  penis 
into  her  mouth,  and  the  other  two  fondled  her  chest 
and  the  area  between  her  legs.  Lee  attempted  to  tell 
Megill  what  was  happening,  but — even  though  she  ad- 
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mitted  having  observed  some  activity  in  the  back  of  the 
bus — she  did  not  investigate  and  told  Lee  to  sit  down 
and  be  quiet.  Lee  later  reported  the  incident  to  his 
mother  and  to  the  regular  bus  driver,  who  reported  the 
incident  to  the  school's  assistant  principal. 

Futrell's  mother  went  before  a  deputy  commis- 
sioner of  the  Industrial  Commission  and  sought  dam- 
ages from  the  county  school  board,  alleging  that  Megill 
had  been  negligent  in  her  supervision  of  the  students  on 
the  bus.  The  deputy  believed  Megill's  testimony  that  she 
could  not  watch  the  road  and  the  students  at  the  same 
time  and  ruled  that  Megill  was  not  negligent.  Futrell  ap- 
pealed the  ruling  to  the  full  commission. 

Holding:  The  commission  found  that  Megill  rea- 
sonably could  and  should  have  observed  the  behavior  of 
the  special  needs  students  in  the  back  of  the  bus  while 
Futrell  was  being  sexually  abused.  Megill  had  knowl- 
edge of  the  kind  of  behavior  she  was  likely  to  encounter 
on  the  bus  and  even  acknowledged  that  she  observed 
some  kind  of  unusual  activity,  yet  she  failed  to  investi- 
gate. Because  of  Megill's  failure  to  maintain  reasonably 
safe  conditions  on  the  bus,  Futrell  suffered  wide-rang- 
ing damage  for  which  the  board,  as  Megill's  employer, 
must  compensate  her. 

North  Carolina  Central  University  (NCCU)  is  not  li- 
able for  injury  suffered  by  student  who  was  hit  in  the 
head  with  a  gin  bottle  thrown  by  a  spectator  at  an 
NCCU  football  game.  Eatmon  v.  North  Carolina  Cen- 
tral University,  N.C.  Industrial  Commission,  I.C.  No. 
TA- 13506  (Nov.  28,  1995). 

Facts:  While  a  student  at  North  Carolina  Central 
University,  Sharonda  Eatmon  attended  a  football  game 
where  she  was  hit  in  the  head  with  a  gin  bottle  thrown 
by  someone  in  the  stands  above  her.  She  claimed  dam- 
ages, and  a  deputy  of  the  Industrial  Commission  dis- 
missed her  claim  for  failure  to  show  that  NCCU  was 
negligent  in  not  foreseeing  the  kind  of  injury  Eatmon 
suffered  and  acting  to  prevent  it. 

Eatmon  appealed  the  dismissal  to  the  full  com- 
mission. 

Holding:  The  full  commission  affirmed  the  dis- 
missal of  Eatmon's  claim. 

The  kind  of  assault  Eatmon  sustained  was  not  fore- 
seeable. No  similar  behavior  had  occurred  at  past  foot- 
ball games;  NCCU  had  no  notice  that  such  activity  was 
likely  to  occur  and  thus  had  no  duty  to  exercise  reason- 
able care  to  prevent  it.  In  addition,  Eatmon  herself  did 
not  foresee  such  an  assault,  for  if  she  had,  she  could 
have  contacted  one  of  the  fifteen  uniformed  security 
guards  stationed  around  the  stands. 


In  addition,  the  actions  NCCU  did  take  to  prevent 
injury  by  intoxicated  spectators — posting  signs  prohib-  . 
iting  alcohol  in  the  stands,  prohibiting  coolers  or  bags 
in  the  stands,  and  stationing  security  guards  in  strategic 
locations — were  entirely  sufficient  to  address  the  lim- 
ited nature  of  the  problem. 

Student  injured  when  the  school  bus  in  which  she  was 
riding  was  struck  by  an  oncoming  vehicle  could  not 
recover  damages  from  the  board  of  education,  be- 
cause the  bus  driver  was  not  negligent.  Jackson  v. 
Charlotte-Mecklenburg  Bd.  of  Educ,  N.C.  Industrial 
Commission,  I.C.  No.  TA-13088  (Oct.  18,  1995). 

Facts:  Natasha  Jackson,  a  student  passenger  on  a 
Charlotte-Mecklenburg  (N.C.)  school  system  bus 
driven  by  Denna  Byrd,  was  injured  when  the  bus  was  hit 
by  an  oncoming  vehicle  driven  by  Corey  Neal.  Jackson 
sought  damages  from  the  Charlotte-Mecklenburg 
Board  of  Education  (CMBE)  under  the  State  Tort 
Claims  Act.  A  deputy  of  the  North  Carolina  Industrial 
Commission  denied  Jackson's  claim,  finding  that  Neal's 
negligence  caused  the  accident  and  that  the  bus  driver 
Byrd  was  not  negligent. 

Jackson  appealed  the  denial  of  her  claim  for  dam- 
ages to  the  full  commission.  d 

Holding:  The  full  commission  affirmed  the  deputy 
commissioner's  findings. 

When  Byrd  approached  the  intersection  at  which 
the  accident  occurred,  she  turned  on  her  left  blinker  sig- 
nal. A  car  in  the  oncoming  lane  stopped  and  signaled 
Byrd  to  go  ahead  with  the  turn.  After  she  had  begun  the 
turn,  Byrd  saw  Neal's  car  coming  around  a  curve  to- 
ward the  bus  at  a  high  rate  of  speed.  Neal,  who  testified 
that  he  only  saw  the  car  stopped  in  the  lane  in  front  of 
him  at  the  last  moment,  swerved  to  avoid  it,  and  hit  the 
rear  of  the  bus  as  it  completed  its  turn. 

The  evidence  presented  on  behalf  of  Byrd  and 
CMBE  showed  that  the  road  on  which  the  accident  oc- 
curred had  no  defects  or  visual  obstructions,  and  that 
there  were  no  adverse  weather  conditions  at  the  time  of 
the  accident.  Neal  testified  that  the  bus,  a  big  yellow 
school  bus,  was  already  in  the  process  of  making  a  turn 
when  he  first  saw  it.  Neal  failed  to  keep  a  proper  look- 
out, the  commission  found,  and  was  traveling  at  an  ex- 
cessive rate  of  speed  that  made  it  impossible  for  him  to 
stop  in  time  once  he  did  see  the  bus. 
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Other  Cases 


Student  may  bring  a  claim  for  damages  under  Title  IX 
based  on  a  sexually  hostile  educational  environment 
created  by  a  fellow  student.  Davis  v.  Monroe  County 
Bd.  of Educ,  74  F.3d  1 186  ( 1 1th  Cir.  1996). 

Facts:  When  LaShonda  Davis  was  a  fifth  grader,  a 
male  classmate,  G.  F.,  sexually  harassed  her  on  a  con- 
tinual basis.  G.  F.  attempted  to  touch  Davis's  breasts  and 
vaginal  area  on  several  occasions,  directed  offensive  lan- 
guage toward  her  (saying  things  like  "I  want  to  go  to  bed 
with  you,"  and  "I  want  to  touch  your  boobs"),  and 
rubbed  up  against  her  in  a  sexual  manner  on  more  than 
one  occasion.  G.  F.'s  actions  increased  in  severity  until, 
finally,  he  was  charged  with  and  pleaded  guilty  to  sexual 
battery. 

Davis  complained  to  her  mother  and  to  her  teach- 
ers after  each  incident,  and  after  all  but  one  of  the  inci- 
dents, Davis's  mother  called  the  teacher  or  the  principal 
or  both  to  see  what  they  could  do  to  protect  her  daugh- 
ter. Response  from  school  officials,  when  there  was  any, 
i  ranged  from  asking  why  Davis  was  "the  only  one  com- 
plaining" to  asking  G.  F.  to  stop  behaving  in  a  harassing 
fashion.  Davis's  teacher  refused  to  let  her  move  from 
her  assigned  seat  next  to  G.  F.  until  she  had  been  com- 
plaining for  more  than  three  months.  At  no  time  did 
school  officials  remove  G.  F.  from  class  or  discipline 
him  in  any  manner  for  his  harassment  of  Davis. 

Davis  (through  her  mother)  filed  suit  in  federal 
court  for  the  middle  district  of  Georgia  against  the  Mon- 
roe County  School  Board  and  others,  alleging  that  the 
school  officials'  failure  to  take  any  meaningful  action  to 
stop  the  harassment  of  which  they  were  aware  caused 
her  to  suffer  harm.  The  suit  alleged  that  the  failure  of  the 
school  officials  to  protect  Davis  discriminated  against 
her  and  denied  her  the  benefits  of  public  education  on 
the  basis  of  her  sex  in  violation  of  Title  IX.  The  suit  also 
alleged  that  the  school  officials'  lack  of  response  violated 
Davis's  liberty  interest  under  the  Fourteenth  Amend- 
ment in  being  free  from  sexual  harassment  and  from  in- 
trusion on  her  personal  security. 

The  district  court  dismissed  all  of  Davis's  claims, 
and  Davis  appealed. 

Holding:  The  Court  of  Appeals  for  the  Eleventh 
Circuit  reversed  the  dismissal  of  Davis's  Title  IX  claim, 
although  it  affirmed  the  dismissal  of  her  other  claim. 

Title  IX  provides  that  no  person  shall,  on  the  basis 
of  sex,  be  excluded  from  participation  in,  be  denied  the 


benefits  of,  or  be  subjected  to  discrimination  under  any 
education  program  or  activity  receiving  federal  financial 
assistance.  The  school  board  argued,  and  the  court  be- 
low had  agreed,  that  liability  under  Title  IX  must  be  pre- 
mised on  harassment  by  a  school  employee — on  harm 
caused  directly  by  a  "federally  funded  educational  pro- 
vider"— and  that,  therefore,  the  school  board  could  not 
be  held  liable  because  it  had  no  role  in  the  harassment  of 
Davis.  Davis,  on  the  other  hand,  argued  that  the  broader 
sexual  harassment  principles  of  Title  VII,  a  civil  rights 
statute  that  prohibits  sex  discrimination  in  the  work- 
place, should  be  used  to  evaluate  her  Title  IX  claim. 

Title  VII  requires  an  employer  to  take  steps  to  as- 
sure that  the  working  environment  of  its  employees  is 
free  from  sexual  harrasment.  Title  VII  recognizes  two 
kinds  of  sexual  harassment  claims:  first,  quid  pro  quo 
sexual  harassment,  in  which  an  employer  premises  job 
retention  or  promotion  on  an  employee's  compliance 
with  sexual  demands;  and  second,  hostile  environment 
sexual  harassment,  which  exists  when  unwelcome 
sexual  advances,  requests  for  sexual  favors,  or  other  sex- 
based  verbal  or  physical  conduct  in  the  workplace  has 
the  purpose  or  effect  of  creating  an  abusive  or  hostile 
workplace.  In  the  latter  kind  of  sexual  harassment,  the 
employer  may  be  liable  under  Title  VII,  even  if  the  em- 
ployer played  no  direct  role  in  creating  the  hostile  envi- 
ronment, if  a  plaintiff  can  show  that  the  employer  knew, 
or  should  have  known,  of  the  harassment  and  failed  to 
take  adequate  measures  to  address  it.  (The  standard 
urged  by  the  school  board  encompassed  only  quid  pro 
quo  sexual  harassment.) 

The  court  of  appeals  agreed  with  Davis  that  Title 
VII  principles  should  apply  in  Title  IX  cases;  that  is,  that 
Title  IX  should  be  read  to  protect  students  from  a  sexu- 
ally hostile  educational  environment,  not  just  from  di- 
rect harassment  by  school  employees.  Many  other 
courts,  including  the  United  States  Supreme  Court, 
have  applied  Title  VII  principles  in  reviewing  harass- 
ment cases  brought  under  Title  IX  (although  never  be- 
fore in  a  student-on-student  harassment  case).  In 
addition,  Title  IX's  legislative  history  supports  an  ex- 
pansive reading  of  the  statute.  Finally,  the  Office  of  Civil 
Rights  has  determined  informally — using  Title  VII  hos- 
tile environment  principles — that  Title  IX  prohibits 
peer  sexual  harassment  in  the  schools. 

( iood  policy  also  supports  this  reading  of  the  stat- 
ute, said  the  court.  Differences  between  the  workplace 
and  the  school  environment  only  serve  to  emphasize 
how  important  it  is  to  prevent  sex  discrimination  in  the 
latter  context:  the  ability  to  control  the  behavior  of  ha- 
rassers  is  greater  in  school  than  in  the  workplace;  the 
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damage  caused  by  sex  discrimination  and  harassment  is 
arguably  greater  and  has  a  longer  lasting  impact  on 
young  victims;  although  it  is  economically  difficult  for 
adults  to  leave  a  hostile  workplace,  it  is  virtually  impos- 
sible for  children  to  leave  their  assigned  schools  (or 
their  assigned  seats);  and,  finally,  a  sexually  hostile  envi- 
ronment prevents  a  student  from  achieving  maximum 
intellectual  growth. 

Having  concluded  that  Title  IX  does  provide  a 
remedy  for  peer  sexual  harassment  in  the  schools,  the 
court  went  on  to  address  the  sufficiency  of  Davis's 
claim.  A  female  with  a  hostile  environment  claim  must 
show  five  things:  ( 1 )  that  she  is  a  member  of  a  protected 
group;  (2)  that  she  suffered  unwelcome  sexual  harass- 
ment; (3)  that  the  harassment  was  based  on  sex;  (4)  that 
the  harassment  was  sufficiently  severe  or  so  pervasive  as 
to  alter  the  conditions  of  her  education  and  create  an 
abusive  educational  environment;  and  (5)  that  there  is 
some  basis  for  institutional  liability. 

Davis  clearly  established  the  first  three  elements, 
the  court  stated.  As  to  the  fourth  requirement,  the  court 
found  that  G.  F.'s  harassment  of  Davis  far  surpassed 
simple  childish  behavior  or  vulgarity.  G.  F.  harassed 
Davis  on  no  fewer  than  eight  separate  occasions;  the 
conduct  was  sufficiently  severe  to  result  in  criminal 
charges  against  him;  his  physical  abuse  was  threatening 
and  humiliating;  and  the  harassment  unreasonably  in- 
terfered with  Davis's  academic  performance,  resulting 
in  deterioration  of  her  grades  and  her  mental  health.  Fi- 
nally, Davis  clearly  established  that  the  school  board 
knew  or  should  have  known  of  the  harassment:  the 
principal  of  the  school  was  informed  of  the  problem  on 
several  occasions  and  at  least  three  separate  teachers  had 
knowledge  of  it.  Davis  also  established  that  despite  this 
knowledge,  the  board  failed  to  take  any  action  to  rem- 
edy the  sexually  hostile  environment  at  the  school. 

The  court  remanded  Davis's  case  to  the  district 
court  for  proceedings  on  her  Title  IX  claim. 

Court  affirms  both  (1)  an  order  enjoining  enforce- 
ment of  a  Mississippi  statute  allowing  prayer  at  school 
events,  and  (2)  an  order  excepting  graduation  prayer 
provision  of  that  statute  from  injunction.  Ingebretsen 
v.  Jackson  Public  School  District,  No.  94-60631,  1996 
U.S.  App.  LEXIS  379  (5th  Cir.,  Jan.  10,  1996). 

Facts:  In  response  to  public  indignation  over  the 
treatment  of  a  public  school  principal  who  allowed  stu- 
dents to  begin  each  school  day  with  a  prayer  over  the  in- 
tercom, the  Mississippi  legislature  passed  the  School 
Prayer  Statute,  which  reads: 


On  public  school  property,  other  public  property  or 

other  property,  invocations,  benedictions  or  nonsectar-  d 

ian,  nonproselytizing  student-initiated  voluntary  prayer 

shall  be  permitted  during  compulsory  or  noncompuls- 

ory  school-related  student  assemblies,  student  sporting 

events,  graduation  or  commencement  ceremonies  and 

other  school-related  student  events. 

David  Ingebretsen,  a  parent,  other  parents  and  students, 
and  the  American  Civil  Liberties  Union  filed  suit  in  fed- 
eral district  court  for  the  Southern  District  of  Missis- 
sippi to  halt  enforcement  of  the  statute  on  the  ground 
that  it  violated  the  Establishment  Clause.  The  district 
court  issued  a  preliminary  injunction  prohibiting  the 
implementation  of  all  the  School  Prayer  Statute  provi- 
sions except  the  one  allowing  prayers  at  high  school 
commencement  exercises. 

The  State  of  Mississippi  appealed  the  district  court's 
order  halting  enforcement  of  the  statute,  and  Ingebretsen 
appealed  the  exemption  of  graduation  prayers  from  the 
injunction. 

Holding:  The  Fifth  Circuit  Court  of  Appeals 
affirmed  the  lower  court's  order. 

The  court  began  by  setting  out  the  showing  re- 
quired to  obtain  a  preliminary  injunction.  The  party 
seeking  an  injunction  must  show  ( 1 )  a  substantial  likeli-  m 
hood  of  success  on  the  merits;  (2)  a  substantial  threat 
that  he  or  she  will  suffer  irreparable  injury  if  the  injunc- 
tion is  not  issued;  (3)  that  the  threatened  injury  to  him 
or  her  outweighs  any  damage  the  injunction  might  cause 
to  the  state  and  its  citizens;  and  (4)  that  the  injunction 
will  not  disserve  the  public  interest.  Under  this  standard, 
the  preliminary  injunction  was  properly  issued. 

1.  Substantial  Likelihood  of  Success  on  the  Mer- 
its. The  district  court  properly  determined  that 
Ingebretsen  had  a  substantial  likelihood  of  proving  that 
the  statute  violates  the  Establishment  Clause.  The  fifth 
circuit  has  identified  three  tests  to  determine  whether  a 
government  action  is  constitutional  under  the  Estab- 
lishment Clause,  and  the  prayer  statute  fails  to  meet 
constitutional  muster  under  any  one  of  them. 

The  first  test  is  the  ubiquitous  Lemon  test,  an- 
nounced by  the  United  States  Supreme  Court  in  Lemon 
v.  Kurtzman,  403  U.S.  602  (1971).  Under  this  test,  any 
government  action  that  ( 1 )  does  not  have  a  secular  pur- 
pose, (2)  has  the  primary  effect  of  advancing  religion,  or 
(3)  excessively  entangles  the  government  with  religion  is 
unconstitutional.  In  enacting  the  statute,  the  Mississippi  ^ 
legislature's  clear  purpose  was  to  return  prayer  to  the  \ 
public  schools — to  inform  students,  teachers,  and  ad- 
ministrators that  they  can  pray  at  any  school  event  so 
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long  as  the  prayer  is  student-initiated.  No  secular  pur- 
pose is  served  by  the  statute.  The  statute  also  has  the  pri- 
mary effect  of  advancing  religion  over  nonreligion 
because  it  accords  prayer  a  preferential  treatment  not 
accorded  to  any  other  kind  of  speech — the  statute  tells 
students  that  the  state  wants  them  to  pray.  Finally,  be- 
cause representatives  of  the  state  inevitably  will  become 
involved  in  determining  which  prayers  are  nonsectarian 
and  nonproselytizing  and  who  gets  to  say  prayers  at 
which  events,  government  actors  will  become  exces- 
sively and  impermissibly  entangled  with  religion. 

The  second  Establishment  Clause  test  identified  by 
the  fifth  circuit  is  the  Lee  v.  Weisman  [505  U.S.  577 
(1992)],  test,  which  analyzes  a  religious  governmental 
practice  in  terms  of  its  coercive  effect  on  students.  Be- 
cause students  are  a  captive  audience  at  mandatory 
school  events  and  cannot  leave  without  being  punished, 
the  statute  is  unconstitutionally  coercive. 

The  final  Establishment  Clause  test  is  the  endorse- 
ment test,  which  asks  whether  the  government  action 
creates  the  appearance  that  religion  is  favored,  pre- 
ferred, or  promoted  over  other  beliefs.  The  court  spent 
little  time  concluding  that  the  statute  did  just  that. 

2.  Threat  of  Irreparable  Injury.  The  court  found 
that  Ingebretsen  had  also  shown  that  he  and  his  fellow 
plaintiffs  would  be  injured  irreparably  if  implementa- 
tion of  the  statute  was  not  enjoined:  "Loss  of  First 
Amendment  Freedoms,  even  for  minimal  periods  of 
time,  constitute^]  irreparable  injuries." 

3.  Threatened  Injury  Outweighs  Possible  Dam- 
age to  Mississippi  and  Its  Citizens.  The  injunction  af- 
fected only  the  statute  itself  and  had  no  impact 
whatsoever  on  students'  preexisting  rights  to  the  free 
exercise  of  religion  and  free  speech:  students  may  still 
pray  silently  or  in  a  nondisruptive  manner  whenever 
and  wherever  they  want,  just  as  they  could  before  the 
statute  was  passed. 

4.  Injunction  Will  Not  Disserve  the  Public  Inter- 
est. The  school  prayer  statute  is  unconstitutional,  the 
court  said,  so  preventing  its  implementation  cannot  be 
a  disservice  to  the  public. 

Having  established  that  the  injunction  was  prop- 
erly issued,  the  court  next  addressed  Ingebretsen's  claim 
that  the  injunction  should  also  have  prohibited  the 
implementation  of  that  part  of  the  statute  allowing 
prayer  at  high  school  graduation  ceremonies.  The  court 
declined  Ingebretsen's  invitation  to  reconsider  an  ear- 
lier fifth  circuit  case,  Jones  v.  Clear  Creek  Independent 
School  District,  977  F.2d  963  (5th  Cir.  1992),  in  which  it 
held  that  high  school  students  could  constitutionally 


choose  to  solemnize  their  graduation  with  a  student- 
initiated,  nonproselytizing,  nonsectarian  prayer  given 
by  a  student.  Under  that  case,  the  graduation  prayer 
section  of  the  School  Prayer  Statute  stands. 

School  district's  mandatory  community  service  pro- 
gram  for  high   school  students   is  constitutional. 

Immediato  v.  Rye  Neck  Sch.  Dist.,  73  F.3d  454  (2d 
Cir.  1996). 

Facts:  In  order  to  earn  diplomas  from  the  Rye  Neck 
(N.Y.)  District  public  high  school,  students  must  com- 
plete forty  hours  of  community  service  sometime  during 
their  four  high-school  years.  Students  may  choose  any 
kind  of  community  service  for  which  they  do  not  receive 
pay  and  which  does  not  displace  activities  performed  by 
paid  employees  of  the  organization  being  served.  During 
their  senior  year,  students  are  required  to  take  a  course 
("Managing  Your  Future")  in  which  they  discuss  where, 
when,  and  how  they  performed  their  community  ser- 
vice, what  they  gained  from  the  service,  and  whether  the 
service  had  any  "career  connection." 

Daniel  Immediato,  a  high  school  student  in  the 
district,  and  his  parents  filed  a  complaint  against  the 
district  and  several  district  officers  alleging  that  the 
mandatory  community  service  program  violates  ( 1 )  the 
Thirteenth  Amendment's  prohibition  of  involuntary 
servitude,  (2)  the  Fourteenth  Amendment  right  of  par- 
ents to  direct  their  children's  upbringing  and  education, 
(3)  the  right  to  liberty  guaranteed  by  the  Fourteenth 
Amendment,  and  (4)  the  right  to  privacy  guaranteed  by 
the  Fourteenth  Amendment.  The  Immediatos  asked  the 
federal  district  court  for  the  southern  district  of  New 
York  to  declare  the  program  unconstitutional  and  to 
dismantle  it. 

The  district  court  granted  summary  judgment  for 
the  district  and  dismissed  the  Immediatos'  claim  before 
trial,  finding  that  the  program  was  constitutional.  The 
Immediatos  appealed  the  dismissal,  urging  the  argu- 
ments listed  above. 

Holding:  The  Second  Circuit  Court  of  Appeals 
affirmed  the  lower  court's  judgment. 

First,  the  court  found  that  the  program  does  not 
violate  the  Thirteenth  Amendment's  prohibition  on  in- 
voluntary servitude.  The  phrase  "involuntary  servi- 
tude," as  used  in  the  amendment,  was  intended  to  cover 
"those  forms  of  compulsory  labor  akin  to  African  sla- 
very which  in  practical  operation  would  tend  to  pro- 
duce like  undesirable  results."  The  standard  is  rigorous, 
and  in  application  the  amendment  does  not  prohibit  all 
compelled  labor:  labor  that  an  individual  may  choose 
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not  to  perform  even  where  the  consequences  of  that 
choice  are  extremely  negative  is  not  covered  by  the  pro- 
hibition. Here  there  is  no  comparison  between  the  dis- 
trict program  and  African  slavery — the  work  is  not 
severe  and  the  nature  of  the  work  and  the  conditions 
under  which  it  occurs  are  not  onerous.  Further,  the 
purpose  of  the  community  service  program  is  not  ex- 
ploitative but  educational.  Finally,  the  level  of  coercion 
in  the  program  does  not  compel  a  finding  of  involun- 
tary servitude.  Even  though  public  high  school  students 
in  the  district  will  not  graduate  unless  they  complete  the 
program  requirements,  they  still  have  other  choices: 
they  may  attend  a  private  school,  transfer  to  another 
public  high  school,  or  study  at  home  to  obtain  a  high 
school  equivalency  certificate. 

The  court  next  rejected  the  Immediatos'  claim  that 
the  program  violated  their  Fourteenth  Amendment 
right  to  direct  their  child's  upbringing  and  education. 
The  court  first  described  the  standard  used  to  assess 
Fourteenth  Amendment  claims  like  the  Immediatos', 
and  then  addressed  why,  under  this  standard,  the 
Immediatos  failed  to  prove  a  constitutional  violation. 

Under  the  Fourteenth  Amendment,  when  a  gov- 
ernment practice  infringes  on  a  fundamental  right, 
courts  will  examine  the  practice  to  ascertain  whether  it 
is  narrowly  tailored  to  serve  a  compelling  state  interest; 
this  test  is  called  "strict  scrutiny."  Where  the  infringed 
right  is  not  fundamental,  the  government  practice  need 
only  be  reasonably  related  to  a  legitimate  state  objective; 
this  is  the  "rational  relation"  test.  The  Immediatos  ar- 
gued that  the  court  should  apply  the  strict  scrutiny  test 
to  the  program  because  their  right  to  provide  guidance 
to  their  son  on  moral  issues  such  as  community  service 
was  fundamental. 

The  court  rejected  this  argument,  stating  that  al- 
though parents  do  have  a  Fourteenth  Amendment  lib- 
erty interest  in  directing  their  children's  upbringing, 
this  interest  is  not  fundamental,  and  therefore  not  en- 
titled to  strict  scrutiny,  unless  it  is  coupled  with  a  sepa- 
rate constitutionally  protected  interest  that  is 
fundamental — for  example,  the  free  exercise  of  religion. 
The  Immediatos'  characterization  of  their  interest  here 
as  "moral"  or  "value-based"  does  not  make  it  tanta- 
mount to  an  interest  in  the  free  exercise  of  religion  or 
raise  it  to  the  level  of  a  fundamental  interest;  there  is  no 
basis  in  law  for  making  distinctions  between  purely 
secular  objections  based  on  morals  and  purely  secular 
objections  based  on  other  grounds. 

The  court  also  rejected  the  Immediatos'  argument 
that  the  program  should  be  subject  to  strict  scrutiny  be- 


cause it  forces  students  to  "act"  in  contravention  of 
their  parents'  values  as  opposed  to  simply  "exposing"  a 
them  to  information  that  conflicts  with  parental  values.  \ 
The  distinction  between  action  and  exposure  in  the 
education  context  is  not  clear  cut:  schools  often  require 
more  of  students  than  a  passive  glance  at  a  book.  In  ad- 
dition, any  distinction  that  can  be  made  between  action 
and  exposure  bears  more  appropriately  on  whether  the 
program  meets  the  standard  of  review  than  on  what  that 
standard  should  be. 

Having  resolved  that  the  proper  test  of  the  pro- 
gram is  whether  it  bears  a  rational  relation  to  a  legiti- 
mate state  end,  the  court  went  on  to  find  that  the 
program  does  not  unconstitutionally  infringe  on  the 
Immediatos'  right  to  direct  their  child's  education.  The 
program  is  rationally  related  to  the  state's  legitimate  in- 
terest in  teaching  students  the  values  and  habits  of  good 
citizenship. 

Finally,  the  court  found  that  the  program  does  not 
violate  any  of  Daniel  Immediato's  constitutional  rights. 
As  to  his  argument  that  the  program  unconstitutionally 
deprives  him  of  a  liberty  interest  guaranteed  by  the 
Fourteenth  Amendment,  the  court  found  that  the 
"choice  of  when  and  whether  to  serve  others"  is  not  a 
fundamental  liberty  demanding  strict  scrutiny  from  the  § 
court. 

Daniel's  argument  that  the  program  unconstitu- 
tionally violates  his  right  to  privacy  was  also  rejected. 
The  program  does  not  require  Daniel  to  disclose  why  he 
chose  a  particular  organization,  and  if  he  does  not  wish 
to  disclose  deeply  held  personal  beliefs,  he  may  choose 
to  do  work  with  a  secular,  nonpartisan  organization. 
Furthermore,  the  program  does  not  impinge  Daniel's 
ability  to  work  with  organizations  of  his  own  choosing 
in  a  private  setting.  He  can  work  for  any  organization  he 
likes  without  disclosing  it  at  school;  he  just  won't  re- 
ceive credit  for  it. 

The  state  of  Illinois  has  failed  to  supply  early  interven- 
tion services  to  all  eligible  infants  and  toddlers  with 
disabilities  and  their  families  as  required  by  Part  H  of 
the  Individuals  with  Disabilities  Education  Act;  the 
court  will  intervene  to  ensure  meaningful  compliance 
with  Part  H.  Marie  O.  v.  Edgar,  No.  94  C  1471,  1996 
U.S.  Dist.  LEXIS  1070  (N.D.  111.,  Feb.  2,  1996). 

Facts:  Part  H  of  the  Individuals  with  Disabilities 
Education  Act  (IDEA)  gives  federal  funds  to  states  that     ^ 
develop  and  implement  coordinated  systems  for  pro-     I 
viding  early  intervention  services  to  developmentally 
delayed  infants  and  toddlers.  Each  state  receiving  Part  H 
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funds  must  provide  assurances  that  by  its  fifth  year  of 
participation  in  the  program  it  will  have  in  place  a  state- 
wide system  providing  early  intervention  services  to  all 
eligible  infants  and  toddlers  with  disabilities  and  their 
families.  Illinois  began  participating  in  the  program  in 
1987;  by  1992  the  state  was  required  to  serve  all  infants, 
toddlers,  and  their  families  eligible  under  Part  H. 

The  plaintiffs  in  this  case,  parents  and  legal  guard- 
ians of  infants  entitled  to  but  not  receiving  Part  H  ser- 
vices, charged  that  the  state  had  failed  to  comply  with 
numerous  provisions  of  Part  H  and  caused  hundreds  of 
children  eligible  for  services  to  be  placed  on  waiting  lists 
for  services. 

Before  trial  both  the  plaintiffs  and  the  state  filed 
motions  for  summary  judgment,  arguing  that  they  were 
entitled  to  judgment  as  a  matter  of  law. 

Holding:  The  federal  district  court  for  the  seventh 
circuit  granted  the  plaintiffs'  summary  judgment  mo- 
tion and  denied  the  state's. 

The  plaintiffs'  evidence  showed  the  following:  at 
any  one  point  in  time,  the  state  serves  only  about  a 
quarter  of  the  eligible  population  of  disabled  infants 
and  toddlers  under  Part  H;  hundreds  of  infants  and 
toddlers  are  placed  on  waiting  lists  for  Part  H  services; 
and  the  state  has  been  negligent  in  identifying  and 
evaluating  the  needs  of  all  its  Part  H— eligible  infants  and 
toddlers.  The  plaintiffs  also  presented  evidence  from 
representatives  of  the  United  States  Department  of  Edu- 
cation that  Part  H  services  are  an  entitlement  for  eligible 
infants  and  toddlers  and  that  they  must  be  made  avail- 
able to  eligible  children  no  later  than  the  beginning  of 
the  state's  fifth  year  in  the  program. 


The  defendants  did  not  dispute  the  allegation  that 
many  Part  H— eligible  children  were  not  receiving  ser- 
vices but  instead  presented  evidence  that  it  did  have  a 
statewide  system  for  providing  early  intervention  ser- 
vices and  that  the  requirement  that  "all"  eligible  chil- 
dren receive  such  services  by  the  fifth  year  should  not  be 
rigidly  construed.  The  court  noted  that  the  state  did 
have  some  state  and  local  agencies  that  worked  on  early 
intervention  issues  but  then  observed  that  they  fell  far 
short  of  the  capacity  needed  to  serve  the  state's  Part  Pi- 
eligible  children.  The  court  did,  however,  agree  with  the 
state  that  given  the  breadth  of  the  requirements  set  forth 
in  Part  H,  no  state  could  reasonably  be  expected  to  serve 
literally  "all"  its  eligible  children  at  the  beginning  of  the 
fifth  year.  Indeed,  the  court  noted,  the  fact  that  the  fed- 
eral government  has  continued  to  approve  the  state's 
annual  funding  application,  even  though  it  is  not  serv- 
ing all  children  eligible  for  Part  H  services,  supports  this 
reading. 

Even  though  serving  "all"  Part  H-eligible  students  is 
not  a  realistic  goal  at  this  time,  the  court  found  that  eight 
years  into  its  participation  in  the  program,  the  state  had 
failed  to  achieve  even  meaningful  compliance  with  Part 
H.  For  example,  the  court  observed,  the  state  had  failed  to 
adequately  develop  programs  to  train  early  intervention 
personnel  or  to  seek  out  and  inform  eligible  children  of 
available  services.  In  addition,  the  practice  of  leaving  eli- 
gible children  on  waiting  lists  for  up  to  a  year  during  time 
that  is  crucial  to  their  future  development  is  unaccept- 
able. For  this  reason  the  court  granted  the  plaintiffs'  re- 
quest to  monitor  the  state's  compliance  with  the  order  to 
comply  with  Part  H  mandates.  ■ 
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